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seasll gan LA gy
AN INTRODUCTION TO
USOOL-UL-FIQH

The Definition of Usool-ul-Figh

The term Usool-ul-Figh comprises of two parts; a —lxe (the
word usool) and a 4dl —slas (the word figh). In order to
understand what Usool-ul-Figh is, it is necessary to understand
these two words first.

The Meaning of Usool: Usool is the plural of asl which was
initially used in the meaning of:
il e Sty L
“Anything upon which something else rests
or is based or built”.
Since the roof a building rests on its walls, the walls could be
called the asl of the roof. With the passing of time the word asl
began to be used for a number of different meanings viz.
~ zalJl (the preferred option) — This is the meaning of asl in
the statement:
dagal) Jlanin) A JaY)
When the 423~ and s« of a word are both possible,
preference must be given to the 4aas
~ 4K sl (the general rule) — This is the meaning of asl in
the statement:
il Jual g 5 Jelal
The Jelé is (always) ¢ s« is an asl (general rule) in nahw.
~ & (proof) — Thus we say:
S Csn s Jual "8 50 15 g Mot 4l g8
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The statement of Allah sS3l1 |53l 5 is the asl (proof) for the
compulsion of zakaah.

The Meaning of Figh: The literal meaning of figh is ~&&! (to
understand). This is the meaning of figh in the aayah:

e de 1S il e md b 15
“They said: O Shu’aib! We do not understand
much of what you say...”

The Fugahaa, however, define figh as:
Lluail] il (e dleall Zue il HSaYL Alal)
“The study of the sharee’ah laws pertaining to practical life
as derived from their detailed proofs.”

Note 1: There are two types of sharee’ah laws: sy (related
to belief) and 4.l (related to practical actions). It is clear from
the above definition that figh centers around the latter type
only; it does not discuss issues related to belief.

Note 2: 4e il Y1 (shar’i proofs) are also of two types:

4dlea¥! (brief) and 4duaidll (detailed).

~  An example of Jta¥) Jdall s that, when asked for the Jia
for the compulsion of zakaah, we say that it is an aayah of
the Qur’aan.

~ However, if we answer the same question by quoting a
specific aayah of the Qur’aan, then we have provided the
questioner with a (Juasi Jds,

Syl aall

By defining the words usool and figh seperately from each
other, we have explained to you the L=¥l s of Usool-ul-
Figh. The meaning of 8.x=Y¥! 2l is to separately define the two
components of the term ie. the L= and the 4l —ilas
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_alll asl)

Defining Usool-ul-Figh as a single term (without
differentiating between the <l and the4d! —sbas ) is called
8l 2l The 80 2~ of Usool-ul-Figh is:

eyl alSal1 Llind ) agiaall L Jua sty 3l ac ) sally alall
liaiil) Ll
A study of the laws by means of which the mujtahid
deduces shar’i laws from their detailed (=) proofs.

Why Do We Study Usool-ul-Figh?

The reason why we study Usool-ul-Figh is:

1. To understand how shar’i injunctions are deduced from
Lleagll J5yal

2. To ensure that our deduction of shar’i injunctions from
dluasill VA are correct.

The Subject Matter of Usool-ul-Figh

The subject matter of Usool-ul-Figh comprises:
1. 4 il e&‘y‘

2. Aduadill LYo

The Difference between Usool-ul-Figh and Figh

While Figh is a study of shar’i injunctions and their proofs,

Usool-ul-Figh is a study of the method through which these

injunctions are deduced from the proofs. For example, in Figh

we are taught that:

1. Salaah and zakaah are compusory.

2. The Ji for their compulsion is the statement of Allah in
the Qur’aan that 3 | 5 5 33Lall | sadl

In Usool-ul-Figh we are taught how the compulsion of salaah
and zakaah was deduced from the statement of Allah
B3N gl g 8dlall | gadl
Pg. 7




Note:

The Jd- for any fighi injunction is either (=l or (>l e

If the Jds is =), it is either sl sl or el e sl
The former is Al-Qur-aan and the latter is As-Sunnah.

If the Jd>is (o~ ) e it will definitely be based on lgisY!
Such 2&ial s called Al-Tjmaa’ if there is consensus among
the Mujtahideen.

If there is no consensus, it is called Al-Qiyaas.

In short, there are four 4dlal 332 of all fighi injunctions:
(1) Al-Qur-aan (2) As-Sunnah (3) Al-Ijmaa’ (4) Al-Qiyaas.*

Hence, this book is divided into five </ sl (sections).

1.

2
3.
4.
5

The first <L deals with Al-Qur-aan.

The second <L deals with As-Sunnah.

The third <L deals with Al-Ijmaa’.

The fourth <L deals with Al-Qiyaas.

The fifth <L deals with a few miscellaneous issues.

1 Although a number of fighi injunctions are derived from Lld ;e &3 5 |
debdll | ssall J8 | and «lsaia¥! | it would not be said that there are
eight k) J3¥a because:

~

~

Uld e 414 is only regarded as a valid argument if it is mentioned in
Al-Qur-aan or As-Sunnah without any disapproval. Hence it falls
under Al-Qur-aan or As-Sunnah and is therefore not a separate Ji»
Jalaill is actually a form of glea¥!

If the J.8 of a 2\~ agrees with Al-Qiyaas, it will be categorised
accordingly.

If it contradicts Al-Qiyaas, it will be regarded as As-Sunnah because
when a == says something contrary to Al-Qiyaas, he must have
heard it from Rasulullah als 5 4de & La

st s in reality a type of Al-Qiyaas (as you will learn in the
latter part of this book, Insha Allah).

Hence, none of them are separate J:¥-,
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The First <& (Section)
Al-Qur’aan

Jwab (Chapter): The Different Types of £l in Al-Qur’aan

Deduction of shar’i (fighi) injunctions from Al-Qur-aan is
based primarily on the Arabic text. It is therefore imperative to
understand the text and the minute differences between the
various types of words contained therein. o/l Ll is therefore
the dominant topic in this <L

Lalll may be divided in four different ways viz.

PopnpE

According to its Js«& (inclusiveness).
According to its Jw=iu¥) 44 (how it has been used).
According to its s (clarity).

According to the 44S (method) in which it indicates its
meaning.

If 1dlll is divided according to its Js«& (inclusiveness), there
are four types:

1. p=alall 3. i
o=kl is also of four types: )

1 ikl 3. Yl

2 .J:\EAS\ 4, Ls@‘m

If 1dlll s divided according to its Jwaiw¥l 44 (how it has
been used), there are four types:

1. 438l 3. el

2. Sl 4, 4l

Pg. 9




If L4l is divided according to its_ sk there are eight types:

1. 5. iall

2. u=ill 6. J<iall
3. il 7. Jasdl
4. Sadl 8. 4Lidl

If dlll is divided according to the 44 (method) in which it
shows its meaning, there are four types:

1. paill 5 e 3. ill 1Y

2. uaill 5 Ll 4, saill cla)

Study the following diagram:

Pg. 10
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il el ASadl RN Jsall
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el v
aliiall Bkl
2dall
)Aiﬁ\
|
~ Jwat (Chapter)
JoY) sl ca J5¥) £ 5

galdll

The first division of Lalll is based on its Js«& (inclusiveness ie.
its reference to a single item or numerous items). As mentioned
in the previous chapter, there are four types in this division.

o=l and al=d) are the first two.

The Definition of ga&dl

o=l js a Ladl which refers to a single and specific meaning =

ALY dwe (without referring to anything else).

Pg. 11




The Ruling of ua\adl

o=l is =k Description of a Jis as ki means that there is
not the slightest shadow of doubt regarding its authenticity and
meaning.! Hence it is compulsory to practise on it. Therefore,
if there is any contradiction between a k&l of Al-Qur'aan that is
o=l and a 2asl50 »a or Al-Qiyaas, we will practise on both
(b=l and the Il s or Al-Qiyaas) without effecting a
change in any one of them. However, if this is not possible,
only o=l will be considered and the 25l »a and Al-Qiyaas
will be disregarded.®

Example:
The word 4335 js (=l because it refers to a single and specific
amount. It is therefore compulsory to practise on it in the
aayah:
o g B A penatily (pan yiy cililladl)
Divorced women should withhold themselves
(from nikaah) for three =52

¢4 is the plural of <& which has two possible meanings viz.
u=s~ and_«bk For various reasons (which need not be discussed
at this point) Imam Shafi’i (Rahmatullahi Alaih) says that
although there are instances when =_8 means =, its meaning
in this particular aayah is _&= On the other hand, Imam Abu

! The opposite of =ké is i — a Jds regarding whose authenticity and
purport there is a slight doubt as a result of which we merely think that it is
correct. Due to absence of such doubt regarding a =k Jd> we do not
merely think that it is correct; we are convinced that it is correct.

2 A hadith that is narrated in every era until the age of codification by such a
small number of narrators that the possibilities of error and fabrication
cannot be ruled out.

% The reason for this being that /Y . and o4 are ik and therefore not
strong enough to oppose =lall
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Haneefah (Rahmatullahi Alaih) says that although there are
instances when «_% means ek, in this instance it means =,
Imam Abu Haneefah (Rahmatullahi Alaih) also has a number
of J¥a, However, in the context of the topic under under
discussion, we will suffice with only one Ji,

Imaam Abu Haneefah’s argument is that if «_3 is interpreted as
o=, it will be possible for the divorced woman to practise on
the word 4336 because in this instance her 3= be will be three
complete skl On the contrary, if <8 is interpreted as b it
will not be possible for the divorced woman to practise on the
word 435 The reason being that since &> can only be issued
in _eb , if < 8 is interpreted as sk , the divorced woman’s 3=
will only be two <k and a portion of the % in which &3
was issued. Thus Imam Abu Haneefah (Rahmatullahi Alaih)
does not consider any /sl s or (L& which imply that «_8

means _¢b

Jwab (Chapter)
The First Two Types of galal)
il 5 (alhaal)
As previously mentioned, there are four types of (=il viz.
1. Gllaall 3. Yl
2. 2all 4. &

In this chapter we discuss Glasll and .l
The Defintion of (alaall

Any word that is o=% and refers to its meaning without
attaching any 2 (restrictive descrition) to it is called (lss

Pg. 13




Example:
The word 4&,, in the following two aayaat:
aSalal () gandai La Jas sl (pa (Slise 3 pic aladal 43 liSE
a3 sl agiguS
...Thus its expiation (the expiation of your oaths) is that you
feed ten poor people the average food that you feed your
families or that you clothe them or free a fslave]
5l Lad (93 523 o5 agdla (0 (5 palday () 5
Ly o U po b ] syt
And those who make dhihaar with their wives and thereafter
wish to retract from what they had said must free a
before they touch each other.

The first of these aayaat is regarding the LS of ¢l and the
second is regarding the 3_lS of ekl In both aayaat the word
48, is not accompanied with any specific description. It is
therefore Bl

The Definition of Liall
Any word that is o=% and attaaches a 8 (restrictive
description) to its meaning is called sl

Example One:
The word 48, in the aayah:
; a8 il Laga J8 (g0
And whosoever kills a Mu-min by error
must free a Mu-min slave...

This aayah is regarding the 34 of Usall J# In this aayah the

word 48, is 8. because it is accompanied with the 8
(restrictive description) of 4 s

Pg. 14




Example Two:
Concerning the sl who is unable to free a slave, Allah
Ta’aala says:
ey o J (e (pmiliiie (h pae planad 3y ol (pad
And whosoever is unable to do so (unable to free a slave)
should fast for two consecutive months
before they touch each other.

The (ued 2w mentioned in this aayah is s« because it is

accompanied with two 2538 :

1. &l (that it be observed consecutively — one after the
other)
2. ol d8 05 o (that it be completed before Gassall)

The Ruling of (3lsall:

The &3l of 3lkall is unchangeble on the basis of a i Jis like
a5l A or o<W8 Hence it is incorrect (according to Imaam Abu
Haneefah Rahmatullahi Alaih) to make o+t of ol 3, and
Jlekall 3,5 on the 3,uS of Wasll 0 Freeing a Non-Muslim slave
will therefore suffice in ceedl 34 and ledall 5 laS

The Ruling of 8al)

Fulfilment of the demand of the a8 (restrictive description) in
234l js compulsory. Thus o alsa will not suffice for sl
ekl if it is not kept consecutively or wswsal occurs before the
completion of cr el plua

Pg. 15




Jwab (Chapter)
The Third Type of galal)
A

The Definition of ¥ ]
When the #ISie has « il (authority) over the —hlss and his Ll
conveys a meaning of J=ill Gl | his adl js called _w!

Note:
¥ is not confined to the —as =l Y 4sa | It also occurs in
the following forms:
1. 3L Y - For example, the aayah:
Alaas (pe Az 5 (98l
The possessor of wealth should spend from his wealth.

2. 4l dlall - For example, the aayah:
S a5 ol e Al Gl
Mothers should suckle their children for
two complete years.

The Ruling of »¥

The Jslx of Y (ie. the 4 L) is «als However, this only
applies if there is no 4w % proving 4=4) or any other meaning
besides «s> 5

In other words, the 4iss of Y is wss However, it is
sometimes used to show other meanings (3l - sl ) - s -
L\l ete.) As-Subki (Rahmatullahi Alaih) has mentioned twenty
six other meanings of <Y besides s> in his book gl sl xen
In such instances <¥!is used | Jas

The J:l for the Above
Study the following aayah:
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adl ol aganay o 438 aganai o o el e (sl (Al a8
Those who oppose His command should fear being afflicted by
a tribulation or a painful punishment.

If L3l 1Y) does not imply <55, why would <Y ddlas result
in punishment?

Another Example:
Study the following hadith:
33a JS aic @l gl agi jaY il e @il of ¥
If 1 did not fear causing difficulty for my ummabh, I would have
commanded them to use the miswaak before every salaah.

The meaning of this hadith is that ‘if | commanded my ummah
to use the <lsw before every salaah, it would become
compulsory and they would experience much difficulty. I
therefore did not command them to do so.” It is quite clear
from this explanation that the Jslae of Glhaall 1Y) js caal s

sl any el
Jhall s 5eY1 is when a command is pronounced regarding such
an action that was initially prohibited.

Example:
It is common knowledge to all students of the 4% that
hunting is prohibited for a person who is in the state of »/~) In
this regard Allah Ta’aala says:
| gallaials Lills 131
And when you exit the state of »/_=~), go hunting.

1 alladll <Y1 is that .l that is not accompanied by a 44 indicating the
intended meaning ; «s>s, sl etc.
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The command to go hunting after exiting the state of »l=! is an
example of shall axy eV

The Ruling of sial) sy )

Some of the 4=l are of the opinion that shall 2= 1Y) shows
4al) However, the 4:iis and most of the 43l say that its ruling
is the same as that of laall ¥ (its J s is <) 5 unless if there
is a 44 A indicating that it is z\w).

The Jis for the above is the aayah:
A saiaa 5 G S il |kl o el jelY) Al 13
And when the sacred months pass,
kill the Mushrikeen wherever you find them.

This aayah is an example of ksl 3 1Y) because although J#
and J@ were impermissible during ! &Y (the months of
3228l (g3 | daall 63| ajme and ), Allah Ta’aala commands
the same when these months terminate. Now, although this is
Jhall 2=yl there is consensus among the sl that this J# and
JU are «alsand not st

Does ¥ Demand /S5 (Repetition) of the 4 sgala ?

The % and most of the 4=ils are of the opinion that Y!

lldl does not demand LS Therefore, whenever the 4 sl
is repeated, this JI_SS is due to J)_USS in the e | s or Jajd
For example, there is _)_SS in the attainment of &kl This ) s

is due to LSS in the wuw fe. 4Ua) and not because the ! in
the Aayah !5_,¢hblé Lia &3S 5l s demands LS

The Ja

The Jia for the above is the consensus of all the dx =l Jal that
Y merely indicates <k ; it does not indicate %) je. how
often the 4 _ s« should be done.

Pg. 18




DA e or ALY Je 2

Does Y demand immediate fulfilment or not? The 4 are of
the opinion that there is no harm in delaying! the
implementation of Gkl <Y - the 1l regarding which there is
no 4w indicating whether the implementation should be =
LAl (immediately) or A3 e (deferable).

The Different Types of 4 _salall

There are two types of 4  selall:

1. <l ge slhdl: The 4 sk for which there is no specified
time within which it has to be fulfilled.
Example: Zakaat, Sadagat-ul-Fitr and 4ssa 5 Lzl 33la
(fulfilment of missed salaah and saum)
Ruling: Besides Abul-Hasan Al-Karkhi, the rest of the
<l agree that 3!, (delaying) in the fulfilment of the
4 sk is permissible. However, there is consensus that it is
aiue (preferable) to fulfil this type of 4 L sl as soon as
possible.

2. <dgl aidl - The 4 s for which there is specified time
within which it has to be fulfilled.
Example: The five daily salawaat and the saum of
Ramadaan.
Ruling: There are four types of this type of 4 sl and
each ones ruling is different.

The first type of < b a4l is when:

~ The time specified for the 4 sk is a b (pre-requisite)
for its fulfilment. Thus =Y (fulfilment) can neither take
place before it nor after it.

! Obviously, this is on condition that one does not delay to such an extent
that the time allocated for the fulfilment of the 4: , ssl lapses and the 4 _ <l
is still not fulfilled.

Pg. 19




~ The time specified for the 4 sl is a < for its
compulsion.

~ Only a portion of the specified time is utelised for the
fulfilment of the 4 _ k. (When the time specified for the
4 sk is of this nature it is called a < _,k).

Example:
The five daily salawaat. The time specified for the fulfilment of

each salaah is its - -, caws and <Lk, Thus:

~ <Y1 (fulfilment) of any of these salawaat can neither occur
before their times nor thereafter. (Remember that fulfilment
of‘salaah after its time has lapsed is called <L=# instead of
¢lal)

~ None of these salawaat encompass their respective times
from beginning to end. Instead, they only utelise a portion
of their times.

Ruling

1. Fulfilment of other actions of the same o< as the 4 sl
within the same period of time is permissible. For example,
553l 33lall and sLadll 33ua are permissible within the time
specified for salaat-ul-maghrib.

2. owdll of one’s niyyah is therefore compulsory. For
example, a person wishing to perform the dhuhr salaah
cannot make niyyah of merely performing salaah. Instead,
he must specify that he is performing the fard salaah of
dhuhr or the fard salaah of that particular time.

3. This ¢ is not waived due to <& ) 3xxa (lack of time). For
example, even if there are merely a few minutes (maybe
three or four minutes) for sunset and one has to still
perform his ‘asr salaah, he will still have to make a specific
niyyah before commencing his salaah.
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4.

The —lSs cannot specify any portion of this period of time
for the fulfilment of the 4 ) sels,

The second type of < 4L asdl s quite similar to the first type.
The only difference between the two is that in this case
fulfilment of the 4 sk encompasses the entire period that is
specified for it. (When the time specified for the 4 , <l is of
this nature it is called a J=s).

Example:
The saum of Ramadaan. The time specified for it is its b,

< and b, Thus:

~

¢1¥) can neither occur before the month of Ramadaan nor
thereafter. (Once again, remember that fulfilment of saum
after Ramadaan has ended is called <L instead of <4

The time specified for the fast of every individual day of
Ramadaan is from as-subh as-saadiq to sunset and this
entire period is engaged in saum.

Ruling

1.

Fulfilment of other actions of the same i as the 4 ) se
within the same period of time is not possible. For example,
it is not it is not possible to keep more than one saum on
any one particular day.

Therefore, ox=il) of one’s niyyah in the month of Ramadaan
is not compulsory. Making niyyah of saum without
specifying its type is sufficient.

In fact, one’s saum will be valid even if he made an
incorrect niyyah or intended some other «als. Thus his
saum on any day in Ramadaan will be occur in fulfilment
of sy o 5a even if he makes niyyah of L3 i sliadl a sus,
This, however does not apply to the _ilsw and the o= . If
they make niyyah in the month of Ramadaan of any other
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<aly, the fast they keep will be in fulfilment of the «als
that they intend.

5. There are two narrations the _8.« and the u=: » who fast in
the month of Ramadaan with the niyyah of Jill asa,
However, the more correct narration is that such saum will
be in fulfilment of the saum of Ramadaan.

The third type of <8,lb 234 is when the time specified for the
4 )l is its Ll but it is neither its < nor its b |

Example:
Ohiaey clzad (fulfilment of the missed saum of Ramadaan) and

fasting for the purpose of 3L (atonement).

Ruling

1. 4l gued (Specification of one’s niyyah) is compulsory.

2. This 4l (i must take place from the night (ie. from
before as-subh as-saadiq).

The fourth type of <l aidll js when the time specified for the
4 sala is (e 13 (it has a semblance with <kl and Jbsal),

Example:
The only example in this category is hajj. In view of the fact

that it is not possible to perform more than one hajj at a time,
its time resembles _La<l. However, if we consider that the
fulfilment of hajj does not engage the entire period specified
for it, its time resembles <Ll

Ruling:

1. This type of 4« Ll (ie. hajj) is discharged with an
unspecific niyyah. It is therefore sufficient to make niyyah
of hajj without specifying what type of hajj one intends
performing.

Pg. 22




2. According to Imaam Abu Yusuf rahimahullah its
semblance with _t=4ll is stronger. He therefore regards the
person who delayed the performance of his fard hajj until
the following year as sinful.

3. According to Imaam Muhammed rahimahullah its
semblance with < k!l as stronger. Hence, he does not
regard the person who delayed the performance of his fard
hajj until the following year as sinful.

b (chapter)
The Fourth Type of ualad)
ot

The Definition of ¢3:
When the »<is has authority over the —klis and he commands
him not to do something, the L that he uses is called ¢

Note:
& is not confined to ¢l 4xva; it also occurs in the following
forms:
1. ~adll s — For example, the aayah:
Carrion...have been declared impermissible for you.

2. il 4wa — For example, the aayah:
L S slall 153 55 o oS0 sy
It is impermissible for you to inherit the women.

The Ruling of ¢

Just as Y¥! indicates w5 ¢ indicates s a3 This, however,
is only applicable if there is no 4u 2 indicating 4a)_S, JLi ), bss
or any other meaning besides =3 .
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Jalaly
The Jd>that ) indicates ~ =3 is the aayah:
| 5gld dic aSlgi La 505338 J gus )1l 2SUT La
Accept what the Rasool gives you and abstain from
what he prohibits you.

The word ! 55 in this aayah is 3le sl — it is a command that
we abstain from everything prohibited by Rasulullah & s
Al s ade Furthermore, you have already learnt that the Jslx of
Glhadl 1Y) js caals This therefore means that abstention from
anything prohibited by Rasulullah sl 5 4de & s js sl
Now, if abstention from anything prohibited by Rasulullah =
alu 5 ade Al js «als, could we not say that perpetration of the
same is 2 ~? Thus we conclude that:

ol ol

< indicates m a3

Two Types of ¢

<< is of two types:

1. sl i padll e gl
2. el clé il e gl

dpeall Oyl

daall S8 aill are all those < ai whose 4alé is understood
through the medium of sl Hence, even if the 4~ did not
inform us that they are =4 and />, they would have still been

regarded as such. Adultery, murder and theft are examples of
Guall Ca yatll

Ao il ld yaill

doe il cld ,ail gre all those «lé w3 whose 4alé is understood
through the medium of the 4=,4 only; ussll is unable to detect
their 4l on its own (without the aid of the 4= & ) Thus,
nobody would have regarded them as =8 and |~ if the 4 i
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had not informed us of their 4l Mentioned below are three

examples:

1. Fasting on 2l a s and G < ALl

2. Performing salaah at the time of ol J )
3. Trade at the time of axeall ()13

The Rulings of These Two Types of
The rulings of these two types of .« are:

1.

2.

The ¢ of Al @l il js Jis that they are Y qud

Thus their J=! and «s= s are both Jkb

If the ¢ of a = & < =t is due to something within it, it

is 4313 =28 and its J=l and —= 5 are both Jhb

Example: The ¢ of selling the Je~ while it is still in its

mother’s womb.

However, if the ¢ of a =& <<l is due to something

external (something that is not part of the actual action), it

IS ol =48 Thus:

~  Only its <a=jand not its Jal is 78

~  Such a < saijs 4wds i valid but, due to the attached
Aald it Qs s ado g Sa

Example: Zaid took a vow to fast for one day. He later

decided to fulfil his vow and keep this fast on =1l a5 In

view of what was mentioned above, his fast is valid. His

vow has therefore been fulfilled. However, it was os_S

==~3 for him to fast on 2l a5

Jwad (Chapter)
N apadll) e J5Y1 g ol
alad)

The Definition of alali:
Al is a dadl that refers to a number of 214 (individuals or items)
at one and the same time.
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Example: The words Jis_ and (el

The Three Types of alal)
If o) is divided according to its L& and not according to its
==, there are three types:

1. aeal) Ll Example: ¢ selusal)
2. anll Ll Example: ol
3. Aagudll Ly Example: (= and

The Ruling of atad):

The meaning of yapaiill

In order for us to understand the ruling of =), we will have to
understand the meaning of uaxadill sauasdll js when all the
3l of aladl have not been intended.

Example:
vl g ] e
It is compulsory on the people — those who possess
the means — to make haj of the house (the ka’bah) for Allah.

The word 4 in the above aayah is s« and includes
everybody (all Muslims, irrespective of whether they have the
means to go for haj or not). However, the clause 4d gaivl (e
S informs us that those who do not have the means to go for
haj are not included in the meaning of this aayah.

~  This exclusion of Stuw 4l gUaiul (e from the asec of oLl is

called papass
~  The word ol is (azdll 4 (o geada ole
~ The clause St 4l glain) (s s (amadal Jiall

Another Three Types of alal)
With regards to u=x=aill there are three types of alali;
1.  Thesle in which there is definitely no gavass
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Example:
i, ) e W g ¥ (B A e e g
There is not a single creature on the earth whose
sustenance is not the resposibilty of Allah.
2. The ¢le in which u=x=as definitely did take place.

Example:
S 4l g Ui (o Canll s Gl e s
It is compulsory on the people — those who possess
the means — to make haj of the house (the ka’'bah) for Allah.
3. The ¢ in which there is no 43 indicating whether it is

u=sais (affected by sasail) or not.
Example:

e A anl Sy ol laa 1 5SEY

Do not consume that (meat) on which the
name of Allah was not taken.

The Rulings of These Three Types of alll:

1. There is consensus among all the Fugahaa that the first
type is akd

They also agree that the second type is ik

As far as the third type is concerned, the opinion of the
4l 4ils and 4Lls s that the inclusion of all its 31l
under its ruling is b

4.  The opinion of the & is that:

a. So long as there is no other Ji» proving that it is
uasaisa (affected by uavadd), it should be regarded
as ki (inclusion of all its ~_81 under its ruling is
)

b. If there is a Jd> proving that it is u= =3« (affected by
u=wadd), it should be regarded as 25 (inclusion of the
remaining ~_& under its ruling is k)

5. The result of the <3>3l of the Fugahaa regarding this third
type of sl is evident in two issues:

a. o=l (contradiction) between alall and (kb Jaa
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b. _=_tdll (contradiction) between ol and u=lall

Example of Contradiction Between aadl and (A5 Jaa

Recitation of 4~iléll 5, s in salaah is u=_% according to Imaam
Shaafi’i (Rahmatullahi Alaih). Imaam Abu Haneefah
(Rahmatullahi Alaih), however, regards it as merely «a!s and
not o= The reason for this difference of opinion is the
apparent contradiction between the following aayah and hadith:

0
Read from the Qur-aan whatever is easy.
QLS Aailsy Ty o) el 83 ¥
There is no salaah for one who does not read
The Opening of the Book (=il & su),

The phrase o3l (« s L in the aayah is s« and therefore
refers to no specific part of the Qur-aan. This »s<c demands
that the recitation of 43Ul 3,5 in salaah is not (=% The
hadith, however, is quite the opposite. It implies that the
validity of salaah is dependent on the recitation of =il & s
The question that we have to answer is whether it is
permissible for us to make u=vx=as of the aayah on the basis of
the hadith which is a 15 »a and therefore b

Imaam Shaafi’i (Rahmatullahi Alaih) answer to this question is
in the affirmative. His argument is that ¢J 2l (s s W belongs
to the third type of sl= which (in his opinion) is ¢\= He therefore
concludes that the recitation of 4~3&l 3,5 in salaah is (=%
(The compulsory 3¢) 3 constitutes the recitation of sl 3 su

only.)

Unlike Imaam Shaafi’i (Rahmatullahi Alaih), Imaam Abu
Haneefah’s (Rahmatullahi Alaih) answer to this question is that
‘no, we cannot make uax=si of the aayah on the basis of the
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hadith. He argues that the third type of sl is =k and cannot

be opposed by a ik Jia, In such an instance the way forward

is to practise on both the J:¥> without altering the ruling of any

one of them. If this is not possible, we will practise on Jidl)

=kl only.

In this particular issue, it is possible to practise on both the J:¥2

without altering the ruling of any one of them. Thus:

~ On the basis of the aayah we conclude that the _=_# of
3140 is achieved by reciting any unspecified s« or 4
Specific recitation of 43l s is not =4 Ommission of
4a3lall 5 5w will therefore not render the salaah invalid.

~ On the basis of the hadith we conclude the the recitation of
daildl s, is nevertheless —als Hence, although its
omission will not invalidate the salaah, it will necessitate
gl Bans

Another Example

What is the ruling of the lae 4wl &5 jia (the animal on which
dndll was deliberately omitted) of a Muslim slaughterer?
Imaam Abu Haneefah (Rahmatullahi Alaih) regards it as o~
and Imaam Shaafi’i (Rahmatullahi Alaih) regards it as J>~ The
reason for this difference of opinion is the following aayah and

hadith:
fale 4l sl JSY o) W 158 Y
Do not eat from that (meat) on which
the name of Allah was not mentined

DSy al ol Lale ) anl S5 O alsall dad
The animal slaughtered by a Muslim is J> irrespective
of whether he mentioned the name of Allah or not.

The phrase 4de 4l aul Sy &l L is ale and therefore demands the
4.~ of all meat on which 4wl was deliberately omitted
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irrespective of whether the the slaughterer is a Muslim or not.
The hadith, however, implies that the lwe diwll &l 5 of a
Muslim slaughterer is 3~ Once again, The question that we
have to answer is whether it is permissible for us to make
u=nadi of the aayah on the basis of the hadith which is a =
a4l and therefore il

Imaam Shaafi’i (Rahmatullahi Alaih) regards the aayah as b
(because it also belongs to the third typee of ¢\=). He therefore
has no qualms about making u=x<ai of the aayah on the basis
of the hadith. Thus the lxe 4wl &l yie of @ Muslim slaughterer
is J2= according to him. On the contrary, Imaam Abu
Haneefah (Rahmatullahi Alaih) regards the aayah as =ké and
therefore does not accept that it is u=s»ass (affected by
u=anad’) on the basis of the hadith. Since it is impossible to
practise on both the Ji¥ in this issue, he gives preference to the
aayah over the Il i (because =kdll is stronger than ikl
and concludes that the e 4l &5 yie of @ Muslim slaughterer
is al~

Example of Contradiction Between aladl and galad)

Imaam Shaafi’i (Rahmatullahi Alaih) is of the opinion that it is
impossible to find a contradiction between two J:¥> one of
which is u=s and the other is ¢\= because, in his opinion, the
former is =ki and the latter is merely i He therefore
practises on both J:¥a excluding the Jsix of the (=s from the
as«c Of the ple

Example:

Study the following two ahaadith:
Sl U e G 5 sl g elandl i Lasd
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Al-‘Ushr! is payable on crops that are irrigated by rain water
and springs or they are irrigated by rain water that is collected
in trenches.

WBaa paill o Guasl diad (50 Lad
There is no sadaqah (ie. ‘ushr) in five awsuq of dates and less.

The first hadith is sl and therefore demands that il is
compulsory on all crops that are irrigated in the above manner
even if they are less than five 3wl 2. The second hadith is
w=l&; it implies non-compulsion of <=l on crops that are less
than five 3wl Based on his approach to issues of this nature,
Imaam Shaafi’i (Rahmatullahi Alaih) maintains that <=l is not
payable on crops that are less than five sl (The minimum
i for sl is five Gusl)

The Opinion of Imaam Abu Haneefah

Because Imaam Abu Haneefah (Rahmatullah) regards the third

type of ol as =kd he regards contradiction between o=l and

w=all as possible. In the event of such contradiction his
opinion is that:

1. o=avadil (exclusion of the J sl of the u=ls from the » <= of
the =) would only be resorted to if there is no time
difference between the pronouncement of the two J¥»

2. If there is a time difference between the two and we are
able to identify which one was pronounced first, we resort
to fuiill (we classify the earlier Jids as & gwic).

3. If neither uax=iill nor &3l are possible (because there is a
time difference between the two but we are unable to
identify which one was pronounced first), we resort to
z 1 (we give preference to one over the other).

A type of zakaah that is payable on the crops of certain types of land.
2 Gyl is the plural of 3~ which was a type of measure used in those days.
Five 3~ is equivalent to 684 Kg.
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Example:

As far as the two ahaadith regarding <=1l on crops are
concerned, Imaam Abu Haneefah (Rahmatullahi Alaih) says
that:

~

The &, (history) of both J:¥2 is unknown; we are niether
able to say that they were pronounced at the same time nor
are we able to specify which one of them was ordained
earlier and could therefore be # i

uavadill and il are therefore not possible. We thus
resort to g il

In this instance, LLis) (caution) requires that z=_3l should
be given to the hadith that is »le

4=l should therefore be payable on all crops even if they
are less than five Gl

Jwab (Chapter)
JY) anelll Cpa a1 g Y sl
Jdasall o & idal)

The Definition of & _sidall
& ikl is a bd that has two or more s+ meanings. There are
two types of & il

Examples:

1.

¢l - This word is < it has the following possible
meanings:

a. Eye e. Scale
b. Spring f. Money
c. Spy g. Gold
d. Sun

¢ & — This word is also < _ii«: it could mean either ol

or gkl
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3. sl — This word is also <lisa - it is s sixe & jidia, o jilall
s 5=l is a word that has only one s meaning but its . s!
meaning has many 2 il The ¢ s+ meaning of (sal is bl
and the 2 il of Ll are:

a. Master b. Slave c. Friend

The Ruling of & il

1. It is compulsory on the Mujtahid to use an internal® or
external 4 % to identify one specific meaning of Lall
& il in the text that is under discussion.

2. ikl asee (inclusion of all the possible meanings at one
and the same time) is incorrect.?

Example:

Some time before Ahmed’s death, he had made a 4=y
(bequest) that in the event of his death, twenty-five percent of
his estate should be given to Zaid’s !s« When he eventually
passed away, it was realised that there were two people who
could be called Zaid’s Jds<; his former master and his freed-
slave.® To whom should Ahmed’s 4x=s?

The Fugahaa reply that neither of the two would receive it

because:

= There is no reason to give it to any one of them and deprive
the other.

* Due to the impermissibility of <l il asee it cannot be
given to both of them.

1 A4y fthat is in the text itself.

2 However, there is no harm in taking one meaning in one text and a second
meaning in another text.

3 Former master and freed-slave are also among the various meanings of
the word (5
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The Definition of dxs&l And Jais<

Jis js the method observed by the Mujtahid in order to
specify the intended meaning of < yiiall Lilll and Jssall is Ll
& il in which Jist took place.

Example:

An example of Jis is Imaam Abu Haneefah’s interpretation
of the word s_3 in the aayah s 58 L0 eadils (pems i as s Due
to this interpretation the word =_% may now be called Jss«

The Ruling of Jssal

Practising on Jssall is Uaall Jleial ae cals (compulsory but
possibly incorrect). Thus, if it is ever established that the J: 55 is
undoubtedly incorrect, it will be compulsory to abandon it.

Example:

It is <l for the 4 to abide to their JisG of the word = 3 in
the previously mentioned aayah as o= However, they will
bear in mind that this J:s% could be incorrect. Thus, if it is
established that «_2 definitely means _sb instead of o=, it will
be binding on them to change their opinion.

Jwad (Chapter)
AL Al e G g J oY) acadll
Slaall g A88al)

As mentioned in the beginning, the second division of kil is
based on JL=iuY) 44S (how it has been used). There are four
types in this division:

1. 438l 3. el

2. Sl 4, s

In this chapter we discuss 4&éall and sl
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The Definition Of 48l And jlaall

1. 448l js a word that is used in its 4 & »as (original)
meaning.

2. a4l is a word that is not used in its 41 g s (original)
meaning.

Examples:

The 4 ¢ s 5« meaning of the word 2 is the wild animal which
we know as the 'king of the jungle'; the lion. Thus the word i
is %8s when it is used in this meaning. However, it is s if it
used in the meaning of gls& ‘a brave man’.

Ruling:

4@l js Jal the and el is its <ala (substitute). Since it is
impossible for a single item to be the Ji and the <l at one
and the same time, the 4. are of the opinion that simultaneous
intention of 448l and Jlall is impermissible.

Example:
The difference of opinion between Imaam Abu Haneefah and
Imaam Shaafi’i with regards to whether 3/l (e (touching a
woman) nullifies the ssx=5 is well known. One of Imaam
Shaafi’i’s J3¥2 is the words sLuill a3usY in the aayah:

el Al o Ll e aSaaf el i

“... or you come from answering the call of nature
or you touched women...”

The response of the s is that wb wsdl (touching with the
hand) is the %&ss of <Ll 2iue¥ and 5l (sexual intercourse) is
its Jla Since the 44és (ie. =) has already been considered,
we cannot consider the s (ie. 2l () also.
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Question:

The 438s of Zaid’s house’ is the house which belongs to him
and its )= is the house that he is renting from somebody.
Now, if a man swears to never enter Zaid’s house and later
enters the house in which Zaid is presently residing, the 4
regard him as <&ia (having broken his oath) irrespective of
whether that house actually belongs to Zaid or he is merely
renting it. Are they not contradicting themselves in this
particular issue? Are they not combining the 48~ and Jlas?

Answer:
No, they are not combining the 4aés and the Js. Instead, they
are considering the Sl o sac

What is jlaall a sas?
i asee is when such a broad meaning is attached to the Ll
which includes the 3¢ and the s

Another Example:

The word <l is 4é@s for mothers and 3 for grandmothers
and great-grandmothers etc. However, everybody agrees that in
the aayah "... sSileal ale Cua " (Your Slesl . are unlawful for
you), it refers to all one's female Js<i (all females in one’s
lineage). This meaning includes the 423~ and the s« of the
word <l and is therefore an example of laall a sec

The Three Types of 4&dal)
aaaal s of three types:

1. BJJ.LQ_AS\ :\s:\sal\

2. 3 )datal) ddssl)

3. Alexiial) 4aaaal)
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5 gagall 488

Literally, 3,s2¢! could be translated as ‘abandoned’ or
‘discarded’. Thus 3_sx¢dl 448l js that 4&ds which — 2l
(society and common usage) does not consider.

Example:
The 448a of ‘Zaid’s house” in the first example of Jawll a 5o

5_dacial) AB8aY)

Literally, 3,idl could be translated as ‘impossible’ or
‘extermely difficult’. Thus 3,33l 448l js that 448~ which is
very difficult or almost impossible to achieve.

Example:
A man took an oath saying: “By Allaah! | will not eat this
tree”. The 423~ of this oath is that he will not eat the actual tree
(ie. the bark and the wood) and its J is that he will not eat
the fruit of the tree. Obviously the 4ias is exteremely difficult
to achieve.

Ruling:

Imam Abu Haneefah (Rahmatullah Alaih) and his two
companions (Rahmatullah Alaih) agree that when the 4ass is
5_sa¢e OF 3,323 it must be disregarded. Thus, in the example
of the man who took an oath not to eat ‘this tree’, he will only
become <l (his oath will only be broken) if he eats the fruit
of the tree. Hence, if he eats the actual tree (ie. the bark and the
wood), he will not become &i\s because we have agreed to
accept the Jls« and combining the &~ and the Jls« is not
permissible.

Alantincal) AR8AY)
Literally, 4lexiusll means something that is commonly used.
Thus, 4lexiuall 488all js that 428s which is recognised by «a =l
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(society and common usage). Putting it differently, it is that
digs which is niether & sage NOr 3_3xia

Ruling:

Imaam Abu Haneefah and and his two companions
(Rahmatullahi Alaihim) agree that if ilexiwall 4381l does not
have a — lxis jlas, the Jlas will only be considered if there is a
4y A proving that the 423~ has not been intended. However, if
Aleninall 4a8all does have a <ilxis Slas, Imaam Abu Haneefah

prefers the a8~ whereas his two companions prefer the a5
el
B

Example:
Pointing to a bag of flour a man said: “By Allaah! | will not eat
this flour!” He later ate bread that was made from the same
flour. In this instance Imaam Abu Haneefah (Rahmatullah
Alaih) says that the man is not &ila because the words “this
flour” is s« for the bread. However, since the 4sss js dlaxiog,
the 448s must be considered. On the other hand, his
companions say that because there is a < lxis jlas | the asee
Ss<ll must be considered. This man is therefore <uls
irrespective of whether he ate the raw flour or anything else
(eg. bread) that was made from it.

In What Manner Does The Jia= Substitute The 4&éa?

Imaam Abu Haneefah and his two companions differ regarding
the manner in which the Js= substitutes the 42, According to
Imam Abu Haneefah the = substitutes the 4iss in Al
(speech) and not in ~Ssl (the ruling). This means that utterance
of a statement in its Jls= is the substitute of uttering it in its 428~
Imam Abu Haneefah’s argument is that the 4~ and the J=
are attributes of the ki and not the i=s. Thus the s
substitutes the 4 jin Al
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Example:

Referring to a very brave man, you said: "xil 1»" (This is a
lion). Your saying these words in this manner is the substitute
of your saying them in reference to a lion.

The Opinion of The Companions:

The argument of Imaam Abu Haneefah’s companions is that
the ultimate aim of speech is the ~S~ and not the 1. Hence, the
d4ds sybstitutes the s in the &= instead of the L&, What this
means is that the S of the Jls= is the substitute of the S~ of
the 448a,

Example:

The &S of your statement "aii 13" when referring to a brave
man is the substitute of the aSs of your statement "x1 132" which
you should have said in reference to a lion.

The 5,43 (Consequence) of This Difference of Opinion

Since Imam Abu Haneefah says that the = substitutes the
dada jn A3 only, he says that in order for the 4.4ls (substitution)
to be valid, the »3S must be gramattically correct. On the other
hand, his companions say that since the s« substitutes the
dass in the S~ instead of the IS8, the 4&lx (substitution) will
only be valid if the ~S= of the 423~ js valid. In other words if the
5= of the 4&éx is impossible, the 22S will be s+ (meaningless).

Example:

Imaam Abu Haneefah and his companions agree that the Jlas
can be considered when you say "3 13" in reference to a brave
person. Imam Abu Haneefah considers the Js« because the 2
is gramatically correct. His companions consider it because the
»Sa of the 44a~ (ie. description of the lion as brave) is valid.
Thus, the «Ss of the Jls= (ie. description of the man as brave) is
also valid.
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Another Example:

A man owned a slave who is elder than himself. With the
intention of freeing this slave, he said: "% 1" (This is my
son). Gramatically speaking, there is nothing incorrect in this
statement. Thus Imam Abu Haneefah says that it could be used
in the meaning of "_~ 1" (This slave is now a free person).

His companions disaagree. Their argument is that in this
instance, the 44is of "4 138" is impossible. How can the son be
elder than his father? That being the case, the Js= is invalid,
the »2S is sl (meaningless) and the slave has not gained
freedom.

Jlaal) A8
Before ending our discussion on 4&asll and s, we must
mention that whenever we wish to attach a ¢s_Jls< meaning to a
word, there must be some 483\ (relationship) between the &~
and ¢_ts= meanings. Depending on the way in which the dass
and the Jls= are linked, there are two types of Jla=:
1. biwdl Slsall — when the 483e between the 4dss and the s
is that of 4wis
Example: 2l 23
2. Judl Slsdll — when the 483e between the 44ss and the s
IS NOt 4
Example: The words "... 4 8 Jwsl " (4nd ask the town...)
which actually mean "... 3l Jaf Jisl 5" (And ask the people
of the town...). The & between the 4&is and the Jls= is
NOt 42 — it is:
Jadi 5l 5 Jaddl <3
mentioning of the place with the
intention of those who occupy it
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A Summary of (L&l J gl

The following is a summary of what the author of &Ll J sal

mentioned in this regard.

1. If the &8s between the 423~ and the Jla= is 4lec, it will be
permissible to use the 4= in the meaning of the Js= (ie.
the aSa) and vice versa.

Example: ¢! &) is the e of <l Thus it is permissible to
use ¢/ in the meaning of <l and vice versa.

2. If the 483\e petween the 4iss and the Jlas is 4w, the

can be used in the meaning of the —wuws (pSs) but the e
cannot be used in the meaning of the —. .
Example: 4<¥! ¢l is the —uw for bl 4ab) which is also
the S~ of 7S | It is therefore permissible to use the word
¢) & in the meaning of z\<5. However, the word z\S3 cannot
be used in the meaning of ¢ 4 .

The Difference Between &) And !

4 s the direct cause of the S~ whereas «—dl is the indirect
cause of the »Ss, The —w results in the and the 4le results in the
oSa

Example: ¢\ & results in 480 <l which in turn results in 4l
sl Thus ¢ &) is the «aw for sl sl and the e for <l
a8l

Juad
AU Al Cpa a1 g SN Al
gy &yl

Definition of gas<all :

z=ll is a il whose meaning is so clear that the 45 of the al<i
is not necessary. This applies irrespective of whether the the
~1S5e intended the 433~ or the Jlax)
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The Ruling of g xal:
Its »Sx is established regardless of the 4 of the alSia

Example:

A man told his wife: "@Ua <", Since this statement is gz,
talaaq will be effective even if he says ‘I didn 't intend talaaq, 1
was only joking’.

The Definition of &S
4l js a kd whose meaning is obscure and cannot be
understood without a 4 3

The Ruling of 4usl
The ruling of 4usll js that its meaning is only established
through 4 or Js 4lYa

Example:

A man told his wife: "sxiel". The 4ass of this statement is
‘Count!’. However, it could also mean “observe 31", Thus
(because there is obscurity regarding the intended meaning), it
is an example of 4Usl, Hence, its ~S~ (ie. talaaq) can only be
established through 4 (intention of the »Si) or Js 4Ya (the
circumstances in which the statement was made).

Note:

It is often asked that if "sxie!" and similar statements are <LUS
(meaning Js«) for @kl and there is never a difference
between the ruling of the Jwl and the <ilx | should not the
resultant 3> be =~ instead of i

The answer to this question is that "wsxe!" and similar
statements are not <LLS (meaning Jlss) for @3kl However,
because the meanings of the <LUS are also obscure, we
compare these statements to the <ULUS and describe them as
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<LUS, In short, the reason for labelling statements like "sxie "
as <Lls js LS and not that they are <WES (meaning Jts) for
GOl

Another Ruling:

It is mentioned in a hadith that the 252~ (legal punishments in

the 4= %) must be waived in the presence of <\ (doubts

whether the accused definitely deserves that particular 2~. In
view of this hadith it is concluded that:

1. If a person uses 4l to acknowledge having committed
zinaa or any other crime that warrants the implementation
of >~ he will not receive the appropriate 2~ (The obscurity
in the meaning of his speech creates the 4 that he does
not deserve the 2~

2. If a dumb person uses sign language to acknowledge that
he comitted zinaa, he too will not be given the relevant 2~
because there is a possibility that we did not fully
understand what he was trying to tell us.

Jwab (Chapter)
N A [PV
aSaall g judall g gaill g AUl

The third division of Ll js based on its s (clarity) and
comprises of eight types. Of these eight types, four are z=l5
YAl (their meanings are clear and no external factors are
required to understand them)) and four are 4¥all s (their
meanings are unclear). The first four are:

2. u=il 4, Saa)
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The Definition of aual)

oallall js that bad whose meaning is so clear that mere glow
(listening) is sufficient for it to be understood - understanding
its meaning niether requires J<U (thinking) nor any other i
4a s (external factor). This definition is applicable irrespective
of whether the kil was brought to expound that particular
meaning or not.

Example:
Study the aayah:
&b)_,&%}@ﬁu‘\;w\weﬁu&u‘}ﬁﬁ
(Marry the women who please you — two, three or four)

This aayah was brought to expound the maximum number of
wives a man may have. However, by merely listening to it, one
also understands that marriage is permissible. This is
understood with the aid of niether Jst nor any s la 44 8 We
therefore classify this aayah as _als,

The Ruling of aual

Unless there is a Ji» proving that the (apparent) meaning has
not been intended, its implementation is compulsory
irrespective of whether it is sle or o=, However:

a. It could be subjected to (aradil if it is ale

b. Its s>« may be considered if it is u=l&

c. Itcould be subjected to xusill if it is (3las

The Definition of =i

=il is a Ladl that has each of the following features:

1. Its meaning is clearer than that of JaUall

2. The extra z_s=y (clarity) is not due to the k4! itself; it is due
to a 4L 3 in the <
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3. The 4u 3 that we are refering to is the fact that the aayah
was brought for no other purpose but to expound that
particular meaning.

Example:

The aayah gl 5 &6 5 (e cbuill e oS il L | 52K s (el With
regards to the maximum number of wives a man may at any
specific time.

The Ruling of ¢l
The ruling of u=3 is exactly the same as the ruling of _aUal
Thus it could be subjected to Ja sl and asasill

The Definition of wial
44l js a badl whose meaning is even clearer than that of (=il
and the cause of such z =5 (clarity) is ok (clarification) from

the al<ia

The Ruling of wdall

The ruling of il is that:

1. Fulfilling its demands is <=/

2. Since its clarity is due to ¢ (clarification) from the oS
there is no scope for J:st and pasasill However, &l is
possible during the lifetime of Rasulullah (sallallahu alaihi
wasallam)

Example:

Describing the angel’s reponse to Allah Ta’aala’s command to
them to make 25> to Sayyidina Aadam (Alaihis Salaam), He
said: "asildl aaud" (Thus the angels postrated). This statement is
open to u=x=33 — it could be claimed that there is no indication
regarding the number of angels who actually complied with
this command of Allah; it is possible that not all of them did so.
However, this J:sU is averted by addition of the word S (all
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of them). However, it could still be argued that this does not
mean that they made s> collectively; all at once. This J:sL is
averted by addition of the word ==l In short, the result of the
WOrds IS and crxeal is that the word 4<ildl pecame s

Another Example:

Acknowledging that he owes Bakr some money, Zaid said: “I
owe Bakr one thousand”. (< e <) The word “one
thousand) is Ja>« (unclear); it does not specify the currency of
payment. Does Zaid mean a thousand rands, dollars or pounds?
In such an instance the Fugahaa take it for granted that he is
refereing to the most commonly used currency in the place
where Zaid made this acknowledgement. By doing this, the
word “one thousand” becomes Jss If, however, Zaid added
the word riyaals to his statement and said “I owe Bakr one
thousand riyaals” (Jw <li e Sd), the same word is now an
example of _uaall

The Definition of aSall:

~Sadl is a kil whose meaning is so apparent that just as Jusul
and u=x=aill are not possible, &l in the era of 4L is also not
possible.

The Ruling of aSaw)
It is quite clear from the above that it is absolutely imperative
to fulfill the requirements of aSall

Example: ‘
\A,\\oiu.d,a‘*\;\jj PR
And do not ever marry his (Rasulullah’s) spouses
after his demise.
This aayah is ~Ss< — it does not entertain the slightest
possibility of Jastll, (auasill gnd gl
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Another Ruling:

Each one of the four types of Lkilll that have been discussed in
this J—é is clearer and hence, stronger than the one before it.
Thus:

~ _aWllis clearer and stronger than u=il,

~ il s clearer and stronger than u=il and

~  aSadljs clearer and stronger than _ddll,

Furthermore, the strength of one type over the other only
surfaces at the time of u=_l=3 (conflict) between the JWW> For
example, if there is a u=_l=3 between two Y2, one of which is
_alk and the other is =i, preference will be given to the latter.

An Example of 2« between »Wl And adll:

When the people of 4u, complained of their illness to
Rasulullah (sallallahu alaihi wasallam), he advised them to
drink the urine and the milk of the camels. By merely hearing
this hadith, one understands that it is permissible for a Muslim
to drink camel-urine. This, however, was not the purpose of the
hadith. Its purpose was to guide the questioners to a cure for
their illness. The hadith is therefore _aUs in this regard.

On the other hand, there is the hadith in which Rasulullah
(sallallahu alaihi wasallam) said:
e il Qlde dadle b gl e ) ea i
Be cautious of urine because most of the punishment
in the grave is due to (negligence regarding) it.

This hadith was mentioned by Rasulullah (sallallahu alaihi
wasallam) specifically for this reason. It is therefore (=t
regarding the impermissibility of all* types of urine. Since
Wl is clearer and stronger than o=l we give preference to

1 The word Jsdl is ale
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this hadith over the previous one and conclude that even camel-
urine is impermissible for Muslim consumption.

An Example of gatal between gaill And swdal)

With regards to the “slaius one hadith states that sua J<I L g
(she should make a fresh wudoo for every salaah). This implies
that if she is going to perform two salaats in the same time —
one 43 and one 41), she will have to make a fresh wudoo
before commencing the second salaah. However, another
(should make a fresh wudoo at the time of every salaah). This
suggests that she must renew her wudoo at the time of every
salaah. Put differently, it means that her wudoo is nullified with
the expiry of every salaah time. Subsequently, if she is going to
perform two salaats in the same time, she will not have to make
a fresh wudoo before commencing the second salaah. Now,
which hadith do we consider? Our answer is that while the first
hadith is =3, the second hadith is -2« and therefore stronger.

An Example of uatal Between swéall And aSawal)
Some scholars claim that there is not a single example of U= _lai
between _~44ll and »Ssall Others cite the following example:

What is the ruling concering the testimony of the sl 8 5 5aas
(one who received the shar’i punishment for false accusation of
zinaa)? The @&k (unrestricted description) in the aayah sl
aSia Jae 550 (And make two upright men among you bear
testimony) warrants its acceptance. This, however, contradicts
the aayah "\ui 333 agd 15L& Y 5" (And do not ever accept their
testimony). Now what do we do? The approach of the 4. is to
give preference to the latter aayah because it is ~Ss= whilst the
former aayah is only e
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An Example of ualas between aSaall and oadl

Having mentioned all the <l »~= (women to whom a man may
not get married), Allah Ta’aala then says "aSI3 ¢l 55 L oS} Jaf 4"
(All other women are lawful for you). Does this (k!
(unrestricted description) not imply that after the demise of
Rasulullah (sallallahu alaihi wasallam) marriage to one of his
wives would be permissible. However, the aayah was not
revealed to expound this particular ruling. Furthermore, this
deduction contradicts the aayah:

"l samy (pe 4 51 V5K Y 5 A sy 5358 Of oS S L "
(It is unbecoming of you to annoy the Rasool or
marry his spouses after him)

With regards to the impermissibility of marrying any of the
wives of Rasulullah (sallallahu alaihi wasallam) this aayah is
#Ssw and thus annuls the deduction made from the previous
aayah.

wedldl (Summary)
Gl Jaing Jpgll Jaiay  Gamaddl) Jaiay ]

pxd pxd pxd ALE]
o = o ol
o Y Y Sl
Y Y Y ALl
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Jwab (Chapter)
(i) ) ageadl
Aliiall g Janall g JSdiall g AL

In this chapter we discuss the four types of Lilll that are &
4all (unclear and cannot be understood without some external
aid).

The four types of Lilll that are 4Yall s are:
a. 4l C. Jandll
b. J<ill d. 4l

Similar (but different) to the previous four types, each one
of them is more £ (unclear) than the other. Thus:

a.  Js&allis more unclear than )

b.  Jexdllis more unclear than J<iall

c. 4Ll is more unclear than Jessll

The eight types in this division are known as <Ll (The
Opposites) because each one of the first four has a direct
opposite among the second four. 41! is the opposite
of _allall JS&dll is the opposite of u=ill, Jexsll is the opposite
of _dall and 4:liiall is the opposite of aSaxll

The Definition of &)
< is a word that possesses the following features:

1.

2.

Its meaning is obscure and cannot be understood except
through ki,

This obscurity is due to an external factor and not the 4xsa
itself. Thus we could say that the meaning of the il is
actually _aUs, but the intention of the ~<is is obscured by
some external factor..

Pg. 50




Example:
The word ¢_tll in the aayah:

el | sadadls 43 L1 5 )

(The male and female thief, amputate their right hands...)

The actual meaning of this word is _als, However:

~

It is & in relation to whether it encompasses the !k
(pickpocket) and the (il (grave-thief).

The cause of this < (obscurity) is not the 4= itself; it is
the fact that the L'k and the Ui have separate names. If
they are included in the meaning of &Ll why do they
have separate names?

The Ruling of A3l

cllll (&l and Jsll over the external cause of the ¢l)
until its meaning is clarified is imperative.

If after sl and J<l it is realised that the cause of the sla
IS =l (& 303 (presence of more than the actual
meaning), the two issues will be classified as one.

Example: After ¢l and J<l it was realised that the <\ in
Gkl in relation to the Uk is (sl 8 32050 — while Gkl
steals from people who are asleep, the L'k steals from
them who are wide awake. Thus the _lI_k should be
categorised as a 3w and dealt with accordingly.

If Cad) and Jeldl reveal xall & olwiill (the actual meaning
is not totally present) as the cause of the <ls, the two issues
will not be classified as one.

Example: <ad) and Jell revealed wal)l & olaill as the
cause of the <ls in Gl in relation to the (il — unlike the
Gk, the Uil does not steal from a o~ (protected place).
Therefore he cannot be terated as a G_\-.
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The Definition of Jsdwl)
Ji4l s a Laél whose obscure meaning is due to the dadl jtself.

Example:

The word i is used in the meaning of either ¢ ¢ or < The
former meaning is used in the aayah "% < " (From where
did you get this?) and the latter meaning is used in the aayah
"Sle J o S (How can | have a son?). However, its
meaning in the aayah "aiud A oS3 s ) 5ld" js JS4e (unclear). The
implication of the former meaning is that anal-intercourse is
permissible. This, however, does not apply to the latter
meaning which merely indicates the permissibility of various
different postures — standing, sitting, laying on one’s side etc.
Thus the Fugahaa engaged in &) and J<U and concluded that
it has been used in the meaning of «aS. They came to this
conclusion on the basis of the word <~ (plantation) which, in
this context, means =¥s¥ <l s (the place for seeking
children). Since anal-intercourse does not result in pregnancy,
the anas does not befit the description of &_~. Besides, there
are other J™> regarding the impermissibility of anal-
intercourse. Thus, the word i in this aayah cannot be in the
meaning of cxl c.

The Ruling of Jsdll

Mere <k is insufficient to remove its obscurity. Instead, it is
also necessary to identify some 4u% which specifies the
meaning of the &, An example of such a 4 3 is the word &~
in the aayah "atd i aSi a1 gla"

The Definition of Jaxl)
Jeadll is a word whose obscure meaning:
e s the result of the La! itself
e Can only be understood through o\ (clarification) from the
plSia,
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The Ruling of Jaaall

The meaning of any word that is Jes< can niether be
understood from its 4xw= nor from any 4= s 44 8 Instead,
¢ s> (refering) to the < is incumbent.

Example:

When the aayah 50 »~ 5 (And He prohibited interest) was
revealed, the word )5 was initially Jex=. The reason for this
being that the s (liguistic) meaning of LY is st (3las (any
type of excess). This meaning is not confined to interest; it also
includes the profit that is gained from the sale of merchandise.
There are, however, other J¥> proving the permissibility of
selling items for a profit. Consider the first part of this aayah
viz. &) & Jal (Allah has permitted trade). The Sahaabah
(radiallahu anhum) were therefore uncertain about the
meaning of !5, and this uncertainty could only be resolved
through ol (clarification) from Rasulullah (sallallahu alaihi
wasallam)

Another Example:

In Arabic, the former master and the freedslave are both called
s« So, if a man who has a former master and a freedslave
makes 4uas that sV sl (Jw &ilid < 13 (When | die, one third of
my estate should be given to my ), we would only know
whether he is refering to his former master or his freedslave if
he informs us himself. The word (s« is therefore Jesx,

The Definition of 4lédall

4Ll js a word whose meaning is unclear and there is no hope
in this worldly life of it ever being clarified.
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Example:

&l 5 ¢l 8y (indepth study and research) reveal that there is
niether a single aayah of the Qur-aan nor a single hadith related
to any fighi issue that could be described as 4:L.iis (None of the
aayaat and ahaadith that are classified as 4\iis discuss figh-
related issues.) Nevertheless, the <leliill oy~ and the “laa
Gleliidl  (attributes of Allah  which bear an apparent
resemblance with the attributes of the creation) belong to this

type.

The Ruling of 4dial)

It is compulsory to believe that although we cannot
comprehend the intended meaning of 4L, it is undoubtedly
&> (correct).

wadldl (Summary)
asal) )
Jalill 5 Canlly (S alSil) o)y aal)
Lall) = s e dy 8 5 Jalill 5 Canlly oSy QIS o) pe JSEA)

AlSi) (e lan VI CaBSy Y AlS) 3 e Jasl)
Il sy VY Al o) e agliiall

i
@\JS\ ﬁuﬁ!
calll sl g pall) ANy g Galll 5 LE 5 yalll 5 le

The fourth division of Lilll js based on the %4< (method) by
means of which it indicates its meaning Here too, there are four

types:
1_ ua.\“ BJL}G 3 uaﬂ\ ‘d‘yd
2. saill 5, 4. saill oLl
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Note: The meaning of u=il in this chapter differs from its
meaning in the previous chapter. In this chapter it refers to the
Ll from which the meaning is understood irrespective of
whether, in relation to clarity, this Ldl js jals (=i uis, OF oS,

The Definition of uaill 3 ks
Reference of the &4 to its intended meaning (the meaning for
which it was actually revealed or uttered) is called (=il 5 ke

Example:

The purpose of the aayah s\ s~ 5 sl & Jal is to highlight
the permissibility of trade and the impermissibilty of ribaa.
The reference of this aayah to this meaning is called =i 3 ke,

The Definition of gaill 3 L&
Reference of the ki to a meaning other than the meaning for
which it was revealed or uttered is called u=il 3 L),

Example:

Study the aayah aSilus I ¢l anall 44 oS3 dal (Intercourse with
your women during the night of fasting is permissible for you).
The purpose of this aayah is to convey the permissibility of
conjugal-relations during the nights of Ramadaan. The
reference of this aayah to this meaning is called =il 3 ke,
However, it is also understood from this aayah (from the fact
that no specific part of the night has been mentioned) that
intercourse is permissible throughout the night, even if it means
just a few minutes before @lall zuall — so few minutes that
Jwall would not be possible before @all zuall, If somebody
does do something like this, would he not be in a state of 4t~
(major impurity) at the time of &\l zuall? Furthermore, if
$ball muall is included in the ¢, would this not mean that:

~ Being in a state of 4la after @wall muall does not

invalidate the a s
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~ A wet-dream does not invalidate the » »=
However, conveying these meanings is not the actual purpose
of the aayah. The aayah’s refernce to them is therefore called

oaill 5 5Ll

The Definition of ualll 413

Reference of the meaning of the L& to its application to

situations not discussed by the 14l is called u=il 4¥2 provided

this reference is understood through the means of 41l instead

of aleia¥). In other words, o=l 41¥2 entails the following steps:

1. 4l js used to specify the 4 of the u=ill 5 jle,

2. The 4 is then identified in a situation that is not discussed
by the L,

3. The ruling that is established through the o=l 3 ke is
thereafter applied to this other situation.

Note:

1. o=ill aYa is almost the same thing as w<tall. In fact, some
Fugahaa call it s (@l The difference between the two
is that the Jid=3 (specification of the dle) in (=il Y2 is based
on 421l whereas in o<l it is based on i),

2. The difference between u=ill 5 e, (il 5 L and o=l A¥a s
that the first two are established through the 1 itself

whereas the u=il 4¥a is established through the meaning of
the Ldl,

Example:

Study the aayah "<l kel Jsi Y 5" (And do not tell them oof!). Its
3_le conveys the prohibition of sl (telling the parents oof).
The 4= behind this prohibition is cxll sl e 3V &8s (to avoid
annoying and causing difficulty to one’s parents). That being
the case, wouldn’t swearing one’s parents and beating them fall
in the same category? Most certainly swearing one’s parents
and beating them annoys them and causes them untold
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difficulty. We therefore conclude that the above aayah refers to
the impermissibility of swearing one’s parents and beating
them through the means of (=3l 4,

The Definition of yaill slad)

e Recognition of a meaning that is not mentioned in the 1
although it is a pre-requisite for its shar’i validity is called
il eliaid),

e The unmentioned meaning that is recognised in order to
ensure the shar’i validity of the L& is called =3l (the
passive participle of «L=iYl),

Example:
A commonly quoted example in this regard is the hadith:
adde | o Siul Le s lasill 5 Uadll il ce ad
Error, forgetfulness and coercion have been
lifted from my ummah.
It is common sense that once an action is comitted, it cannot be
undone even if it was comitted by error or due to forgetfulness
or coercion. Yes, its consequences could be undone or
overlooked. Hence, the meaning of this hadith would only be
correct if the word & is recognised before the word Uaall, Thus:
e The actual meaning of the hadith is:
adde 1 ga Sil La 5 lanaill 5 Uadll 31 el (e g
The sin of error, forgetfulness and coercion have been
lifted from my ummah.

o AVlisthe s

Another Example:

Commission of actions (good and bad) does not depend on 4,
Actions are often comitted without any 4: at all. Therefore, the
meaning of the hadith "4:b JweY) Wi" can only be correct if the
word i is recognised before Jwe !, Hence:
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e The actual meaning of the hadith is:
bl Jlee ) iad Lail
Actions are judged according to their intentions only.
o _ixijsthe aiie

Ruling

=%l is recognised on the basis of 3,5 !l — necessity; the
necessity to ensure the shar’i validity of the L&l Therefore, like
everything else that is recognised on the basis of 35 »=l, it can
only be recognised to the extent of the 3.

Example:

If a man tells his wife "sxi=!" (Observe iddah!) with the 4 of
talaaq, talaaq will be recognised on the basis of <Lx®Y| (Can a
woman obsereve iddah without having been given talaag? (If
we do not recognise talaag on the basis of +L=#Y, the ki would
be meaningless.) Since this talaaq is recognised on the basis of
<L) and everything that is recognised on the basis of 55 szl
can only be recognised to the extent of the 3,5 =, it will have
to be >, (revocable) instead of ¢ (irrevocable).

Ruling

The strongest of the four types discussed in this chapter is ke
=il This is followed by (=il 3Ll thereafter (=il 4Ya and
finally =il ¢L=®), Therefore, in the instance of (= i
(conflict) between any two of these four types, the stronger
type is always given preference.

Example:

When Rasulullah (sallallahu alaihi wasallam) was asked why
he described the women as ¢l <lails (deficient in relation to
deen), he refered to the fact that menstruating women are
impure and therefore not permitted to perform salaah and keep
suam. Thus he said: “because they spend half of their lives
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neither performing salaah nor observing saum”. While the
reason for describing women as ¢zl Sladl js the o=ill 5 ke of
this hadith, its u=ill 3 L3 is that the maximum period of (==l is
fifteen days. However, this is in conflict with the hadith J&"
"ol 3 yde o I 4 WLl 4335 (sl (The minimum haid is three days
and its maximum is ten days). Since ten days are established
from the =il 3_ke of this hadith and o= 5 e is stronger than
o=ill 3L we give preference to this hadith and conclude that
the maximum period of u=xll is ten days.

Another Example:
Study the aayah:
Aiase Ay yaih Uad Lage iy (e
Whoever kills a believer in error must free a believing slave...
The compulsion of 34! (atonement) upon the Waall Jié js its
o=aill 3 ke, Its g=ill Y js that this 3_4S is also compulsory upon
the 22!l Ji8 because his crime is worse than the crime of the Ji
Waall, If 5,4 js compulsory upon the Uaall (& why should it
not be compulsory upon the =l J%& whose crime is worse?
This, however, contradicts the aayah
e AR aigas o) a8 laantia Lia e Jiy (e
Whoever intentionally kills a believer, his punishment will be
Jahannam in which he will abide forever ...
The =il 5L of this aayah is that 3,4 is not compulsory
upon the we=ll &, Since u=ill 5L is stronger than u=ill 4¥a we
give preference to the =il 3L of this second aayah over the
=il Y2 of the previous aayah and conclude that 4 is not
compulsory upon the =l JiG,

Jwd (Chapter)
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Olall o g9

Having understood the different awl& and aldi of the ki, you
now have to understand the different types of ol (modes of
expression). In total, there are five types of ol They are:

1. 8l ol 5. Jall o
2. el Gl 6. cakaall L
3wl Ol 7. dal ol
4,35 pal Ol

The Definition of s Al ol

oA ole is an additional statement that is uttered by the S5
after his initial 4! in order to emphasis that he had intended the
_alaand not the s,

Example:
One example of L&l ol is the word 4sxaliss in the aayah
"maling kg Y, "
“...nor any bird that flies with its wings.”

If it was not for this word, one could possibly think that just as
the Arabs describe somebody with high aspiration as k"
"4iegy (flying with his aspiration), this aayah is also referring to
a similar meaning. However, this possibility is averted through
the word z=Uax allowing us no scope to seek any meaning
other than the _als,

Another Example:

The »W of a man’s statement <&l e 34 (1 owe so-and-so
one thousand) is that the debt is payable in the local currency.
However:

e It being payable in some other currency is possible.
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e This possibility may be averted by adding the words & (s
Al (in the local currency)

e Hence, if the e said: 2L & e lf e 34 his words ¢
A a8 gre &l g — they merely confirm what was
already understood from the words <ali e 2l

The Ruling of A% ¢l

L8l ol is valid irrespective of whether it is mentioned Y s 5«
(immediately after the initial statement) or Y s=ic (some while
later).

The Definition of ssdill ¢l
oxasil) obw is an additional statement that is uttered by the alSi
after his initial 14 in order to clarify its unclear meaning.

Example:

The meanings of as-salaah and az-zakaah in the aayah | sl
330 10 5 83lall were initially unclear. They were later clarified
by Rasulullah (sallallahu alaihi wasallam). Thus all the
ahaadith that expound the details of salaah and zakaah may be
classified as the &3l by of these two words.

Another Two Examples:

1. If a man says: ¢4 e ¢ (I owe so-and-so something)
and thereafter clarifies the meaning of < as one-hundred
rands, his latter statement would be sl by

2. If a man who is in South Africa (where the currency is
rands) says: “I owe Zaid one-hundred riyaals”, the word
riyaals would be _s&ill olu because it is clarifying the
meaning of ‘one-hundred’.
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The Ruling of Jswdill ¢l

owadill ol is valid irrespective of whether it is mentioned ¥ sa s«
(immediately after the initial statement) or Y s=is (some while
later).

The Definition of il gl

wdll ole is a statement that alters the ruling of the initial L& of

the ~I<i, There are two types of =il ol viz,

1. ball Gdadll — when the ~S5 makes the ruling of his initial
statement dependent on a L.
Example: A man told his wife 3l <l (You are divorced).
This statement demands immediate effect of the talaag.
However, if he adds a -_< to his initial statement, for
example: Al @iy o (If you enter the house), the talaaq
will only be effective when the &_x is found. Ll <laas ol is
therefore an example of _waill olu

2. <y — when the ~<% makes an exclusion from the ruling
of his initial statement.
Example: A man said: 4 Y1 3 ,de e 33 (1 owe Zaid ten
dirhams except nine). The words 4=~ Y are sl Glu
because they alter the ruling of the I jua (initial
statement) ie. s e e n )

Ruling

As far as Ll G@adxall js concerned, there is a difference of
opinion with regards to when the 28Il jaa (initial statement)
becomes the <. The sl are of the opinion that it only
becomes the — when the 1% is found. On the other hand,
the 4x=3L% claim that it becomes the « the moment it is uttered.
Its effect, however, will only take place when the - is found.

Example ‘
A man told his wife: Jlal <lss ol @lia <l (You are divorced if
you enter the house). According to the —Usl the words @lUa <l
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only become the . for talaaq when the wife enters the house.
The 4wils say that (Ua <ul becomes the < for talaaq the
moment it is uttered by the <., However, due to absence of
the 14, talaaq will not yet be effective. Talaaq will only take
effect when the wife enters the house.

The 345 (Outcome) of This Difference of Opinion

The 3,4 (outcome) of this difference of opinion is evident in
the case of a man who tells an “xaf (a woman whom he can
marry but has not yet done so): <tia 53 o) @lda <l (If | marry
you, you are divorced!). The 4=8.% say that this statement is
meaningless. Their argument is that because 3 <l becomes
the s for talaaq from the moment it is uttered, it is imperative
that the woman to whom these words are uttered is $>dall Jss
(somebody who the alSis can divorce) at that very same
moment. However, this woman is an sl in relation to the
~S%, She is therefore not &>kl Jss, The statement of the A< is
hence meaningless and void.

The <Ll differ. They argue that s <ui only becomes the <
for talaag when the 1% is found. There is therefore no harm if
at the time of uttering the statement under discusssion, the
woman concerned was not @Ml Jss, So, if @l <l only
becomes the — for talaag when the k% is found and when
the ~< does marry her she will become &>l Jsx, the talaaq
will be effective. In short, this statement of the ASs is not
meaningless.

Ruling

There is also a difference of opinion regarding <L), The
<ilaf are of the opinion that its ruling is equivalent to 8wl A
Ll 2y (utterance of what is left after <Wiwy!), Thus the
statement 4w Y 3 de e 34 (1 owe so-and-so ten excluding
nine) is equivalent to sl e 24 (I owe so-and-so one). In

Pg. 63




other words, the initial demand of 4= ¥ 3 de Je 34l was
never ten. On the contrary, the 483 say that the entire amount
mentioned in the 2 Juna (initial statement) becomes
compulsory. However, due to the u=_l=\conflicting J4d- (ie. the
«\iiul) the excluded amount is not effective. Thus & xée e ¢Sl
423 Y) demands that the initial demand of the statement under
discussion is ten. However, nine are excluded due to the ¢l
In short, sl is not Ll 2y 3ULL LIS5 (utterance of what is left
after «\iiuY),

The 3,43 (Outcome) of This Difference of Opinion
The 3,4 (outcome) of this difference of opinion is evident in
the issue Of alakll e Giidally 2aisl) o (the sale of one handful of
grain in exchange for two handfuls of the same).
Rasulullah (sallallahu alaihi wasallam) prohibited the sale of
grains in exchange for grains except in equal quantities. He
said:
o) paas ¢l gus VI aladally aladall | gaasi Y
Do not sell grains in exchange for grains except in
Equal quantities.
Does this prohibition include alxhll (e (iially duall o (the sale
of one handful of grain in exchange for two handfuls of grain)?
According to there approach to sLiiwY!, the 4=l answer in the
affirmative. They say that the &I ,na demands the
impermissibility of all sales of grains in exchange for grains
even if both quantities are equal. However, due to the <Ll the
sale in which both amounts are equal is excluded from this
prohibition. Thus, alakll e (idally 4aéall & remains under the
initial prohibition.

The <ilisl disagree. They argue that since s\&iwY! js equivalent

to tolll axy UL IS5 (utterance of what is left after <L), it is

as if Rasulullah (sallallahu alaihi wasallam) merely said:
:«\Ma\ye\.daﬂ_}eb_ﬁ\ | gany
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Sell grains in exchange for grains in equal quantities.
Now, this injunction can only include such quantities that may
be measured — quantites that are too small to be measured are
excluded. One or two handfuls are too small to be measured
and therefore do not fall under this category. Hence there is no
harm in alakall (e (piiéally L3aal) oy,

The Definition of 8,gxall ¢l

The 4Ll in the phrase sosxall gy is 4w N oLl ALl
552l is the cuw (cause) and ol is the cass (result) What this
means is that this ok is the result of 3,5 »ll. The word 5,5 sl
is usually translated as necessity. In this context it could be
translated as the necessary (unavoidable or obvious)
consequence. s s»all ol is  therefore the necessary
(unavoidable or obvious) consequence of what was mentined in
the eM\ DA,

Example:
With regards to the person who dies leaving behind no heirs
besides his parents, Allah Ta’aala says in the Qur-aan:
"&d’ﬂ\ 4.;)3 c\ﬁi 45‘)_5 g ___"
(...And his parents inherit from him, then his mother will
receive one-third).

The words ¢\ s} 45,5 5 inform us that the parents will share their
deceased son’s estate. Having said that, the aayah continues to
inform us of the mother’s share only. It mentions nothing about
the father’s share. However, despite this < sSw about the
father’s share, we do understand from the aayah itself that the
father will receive the remaining two-thirds. (If the estate must
be shared between his parents and his mother will receive one-
third, it is quite obvious the his father will receive the
remaining two-thirds.) In short, the father’s share has been
understood through the medium of 35 »xall Glu.
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The Definition of Jadl ¢l

Clarification that is attained through some 4%¥. (indication) in
the Jis of the IS is called Js!! g The author of Usool-ush-
Shaashi writes in this regard that: “Silence when speech is
required is equivalent to speech.”

Example:

When something was done in the presence of Rasulullah
(sallallahu alaihi wasallam) and he did not express any
disapproval, his silence is construed as ¢\ that that particular
action is permissible.

Another Example:

Zaid sold his house. When his neighbour heard of the sale, he
made no indication that he would be seeking 4=l (annulment
of the sale on the premise that he is more entitled to purchase
the house than anyone else). His silence in this regard would be
construed as consent. Hence his right to claim 4=l js |ost.

The Definition of wikal)
Clarification that is the result of abbreviation of speech is
called —alall oLy,

Example:
Instead of saying 22 5 40 4 e 230 (I owe Zaid one-
hundred dirhams and one dirham), we merely say:
P 5 M e 33l
| owe Zaid one-hundred and one dirhams.
The word » 2 is < sh=s on the word 4 and it is ¢t that the 4
(one-hundred) are also dirhams. It is thus b=l ol

The Definition of J:xal ¢l
Jaall gle is more commonly known as il The ¢+ meaning
of &l is 41 3Y) (to remove). Thus the meaning of uedll cias
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JBl is ‘The sun took the shade away’. Similarly, the meaning
of il U8 )l i §s “The wind blew the footsteps away’.

The (»Maual (Technical) Meaning of gl

Mentioned below are two famous explanations of the =~ )

(technical) meaning of gl

1. Al e s didy o 53 Sa b)) — It is the annulment of a
(former) shar’i ruling on the basis of a latter shar’i Ja,

2. ae jalie o i dia oo all WKl sae eleiil gl — It is when a
latter shar’i Jis is used to clarify the expiry of the period
of validy of a former shar’i ruling.

Both these definitions are correct. However, while the first
definition is based on human perception of &l the second
definition considers the huge difference between -l in man’s
statements and & in the rulings of Allah. &l in man’s
statements is proof of the inaccuracy and deficiency of his
knowledge. His latter ruling is indicative of error in his former
ruling. On the contrary, the knowledge of Allah is infinite; it
encompasses everything. There is hence no possibility of error
in any of His rulings. Therefore, while explaining the meaning
of &, the Fugahaa say that:
e The former ruling was temporary.
e However, besides Allah Ta’aala, nobody else was aware its
temporary application until the occurance of g,
e il js therefore ¢k from Allah that the period of validy of
the former shar’i ruling has expired.

Two Types of gwdl)
&l is of two types:

1. morall il
2. M\@d\
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The Definition of guall fewdll
o=l &l is when there is == (explicit) proof of the
occurance of &l in the =3 (text) under discussion.

Example:
An excellent example in this regard is the & (abrogation) of
facing 8 2>l in salaah on the basis of the aayah:
lalia 5 4l8 il 8 elasd) (A Slga 5 Qlii (5 3 8
ploall aaiall jlali dlea g J 68
We certainly see the lifting of your face (gaze) to the sky. We

will therefore turn you to a giblah that you prefer. So turn your

face in the direction of Al-Masjid-il-Haraam.

Another Example:
Another example of this type of &l is in the hadith:
L5538 V1 sl 355 (e oSigd S
I had prohibited you from visiting the graves (but) listen, go
and visit them.

The Definition of (Aadal) fdl

When there is o=l (contradiction) between two J:¥2 and
& 53l (reconciling them) is not possible, then if the Fugahaa are
able to identify which of the two was ordained first, they
consider it as ¢ s (abrogated). This type of =il is called gl
szl

Example:

An example in this regard is the & of the permissibility of

&5l Zaa 5l (making a bequest in favour of a person who has

already been allocated a share in the deceased’s estate) on the

basis of the <u ) s<ll 4 (Surah An-Nisaa, Aayah).

Ruling

1. It is imperative to note that nobody can claim that F.all
has occurred in any of the following:
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a.

C.

A ruling in which there is z = (explicit) indication
to its perpetuity.

Example: Rasulullah (sallallahu alaihi wasallam)
said that "l asn A (@l el (Jihaad will
continue until the Day of Qiyaamah). The words
‘until the Day of Qiyaamah’ are an indication to the
perpetuity of the ruling of jihad. Thus it can never
be regarded as ¢ s~ (abrogated).

A ruling whose ¢~ (goodness) or =& (evil) is
unanimiously agreed upon by the people of every
era in history.

Example: Kindness to one’s parents, truthfulness,
theft, talking lies etc.

A ruling that is established through gla¥) or (tall
instead of =il (an aayah of the Qur-aan or a
hadith). The reason why such a ruling can never be
& s~ is that &l can only occur through an aayah
of the Qur-aan or hadith of Rasulullah (sallallahu
alaihi wasallam). On the other hand, shar’i rulings
can only be deduced from gLa¥! and (tall after the
demise of Rasulullah (sallallahu alaihi wasallam).
Therefore, such rulings can never be subject to zll,

2. It is quite clear from the above that ¢la¥) and Ll can
never be z«U of any shar’i ruling.

3. il is not permissible in the speech of anybody besides the
g L (lawgiver ie. Allah Ta’aala and His Rasul sallallahu
alaihi wasallam). Thus if a man tells his wife ¥ G305 clill
3% (1 divorce you thrice except thrice), all three talaags
will be effective. Similarly, if he says ¥ aal 05 ke e 33l
adl )2 35 (1 owe Zaid ten dirhams except ten dirhams),
Zaid will still be entitled to claim a full ten dirhams from
him. The reason being that his words &G ¥ and 3_de V)
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a2 3 are examples of &l which is invalid in the speech of
besides the g L,

The Different Types of gewdl)
A study of the Qur-aan and the sunnah reveal that there are
different types of &l They are:

1. sl Qs & — When the &b and the # s« are both
aayaat of the Qur-aan.
Example: Study the aayah:
Ll )by Ao oS0 055 ) s e Vil (g b G5 e oS00 0S5 )
068y Y a8 ol |5 S Gl (e
If there are twenty patient combatants among you, they
will defeat two-hundred. And if there are among you one-
hundred combatants, they will defeat one-thousand of
those who disbelieve because they are a people who do
not understand.
The crux of this aayah is that it is not permissible for
Muslim combatants to flee the battlefield even if the
enemy is ten times more than them. However, this
injunction was later abrogated by the aayah:
| salay 3yl Aila aSia (S ()l L oS (o ale 5 aSie A Cais ()Y)
Oadaall ae Al 5 & 3L il ) salay Call oS (5 ) 5 sl
Now Allah has given you a concession — and He knows
that there is weakness among you. Therefore, if there are
one-hundred combatants among you, they will defeat two-
hundred. And if there are one-thousand among you, they
will defeat two-thousand with the permission of Allah —
And Allah is with the patient.
The crux of this aayah is that henceforth it is
impermissible for Muslims to flee the battlefield if the
enemy is double their amount.
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4l sl & — When the ¢ s~ is an aayah of the Qur-
aan and the &L is a hadith.
Example: At one stage Allah Ta’aala told his Nabi
(sallallahu alaihi wasallam) that:
e e claall Gl Jay Y
Henceforth (no other) women (besides those whom you
are already married to) are permissible for you...
The prohibition mentioned in this aayah was later
abrogated. However, there is no reference to its
abrogation anywhere in the Qur-aan. Instead it is
mentioned in a hadith narrated by Sayyidatuna ‘Aa-isha
(radiallahu anha).

QUL 4l i — When the ¢ s~ is a hadith and the &\ is
an aayah of the Qur-aan

Example: Initially, sexual intercourse in the month of
Ramadaan was impermissible at night also. However, this
impermissibility was later abrogated by the aayah:

S Gl aluall Al ST s
Intercouse with your women during the night of fasting
has been made permissible for you.

This is an example of —UslL 4.l =i because the initial
impermissibility of intercourse during the nights of
Ramadaan is not mentioned in any aayah of the Qur-aan.
Instead, it is in a hadith.

Another example in this regard is the &= (abrogation) of
facing =<8Y! 2>l in salaah on the basis of the aayah:
lalia 58 418 lig 518 ¢loadl 8 Slga 5 Cali 5 53 28
ploall aaisdll Hlad dlea 5 J 58
We certainly see the lifting of your face (gaze) to the sky.
We will therefore turn you to a giblah that you prefer. So
turn your face in the direction of Al-Masjid-il-Haraam
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4.

(The initial command to face =8Y¥! awdll js not
mentioned in the Qur-aan; it is understood from certain
ahaadith.)
Al Al & — When the &b and the #swis are both
ahaadith.
Example: One example of this type of &l is found in the
hadith:
558 Wi sl 3,45 oo aSigs S
| had prohibited you from visiting the graves (but)
listen, go and visit them.

The Different Types of ¢ s«iall in The Qur-aan
There are three types of ¢ sl in the Qur-aan viz.

1.

5500l 5 sl # suia - When the recitation of the aayah and
the ruling it contains are both # swis,

Example: Sayyidatuna ‘Aa-isha (radiallahu anha)
narrates that initially there was an aayah in the Qur-aan
that e Gy de (Ten feeds establish the
impermissiblity of marriage).

352l 92 oSall & guia — When only the ruling mentioned in
the aayah is & s, Thus, the aayah itself is still part of the
Qur-aan and its recitation in salaah is valid.

Example: The aayah that commands us to make 4= (a
bequest) in favour of our parents and other close relatives:
| &5 o) Csall aSaal juma 1) aSile (i€
LAY 5l sl da
A bequest in favour of your parents and relatives is
binding on you when death appears to any of you - if he
is going to leave behind some wealth.

aSall g 5200 & swie — When only the recitation of the
aayah is # s, Such an aayah is therefore no longer found
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in the Qur-aan. However, the ruling it contains is still
applicable.
Example: A commonly cited example of this type of
E yialls:
Laa san )l L) 13) Al 5 )
When the married male and female commit adultery,
stone them to death.
Although the recitation of this aayah is s, there is
consensus that the ruling it contains is still applicable.

The Second <k (Section)
As-Sunnah

The second sl Jdy (primary source) of all shar’i
injunctions is the sunnah.
The ! (literal) meaning of 4l js salixall 44 k11 (common
habit) irrespective of its description (whether it is good or
bad). This meaning is found in the hadith:
o 0l O it O e dae Gl s e a4l A dis s e
Ll aa ) sal
Whoever initiates a good habit will receive its reward and
the reward of all those who followed suit without any
decrease in their rewards. (Similarly) whoever initiates a
bad habit will bear its burden and the burden of all those
who followed suit without any decrease in their burdens.
In the shar’i context, it has three possible meanings:
a. Something that is not a5
b. Something that is not 4=
c. The Js (speech), Jwsl (actions) and )& (tacit
approvals) of Raulullah (sallallahu alaihi wasallam).
The scholars of Usool-ul-Figh prefer the third meaning.
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The Ruling of il
e Y ol s oo Ghule
He does not speak according to his desires; his speech is
nothing but wahi that is conveyed to him.
Osan i aSlal Jgua Il 5 ) | saphal
Obey Allah and His Rasul so that mercy be shown to you.
A gl 388 g 1) aday (1
Whoever obeys Allah has certainly obeyed Allah.

Due to the above and other similar aayaat, it could be
concluded that there is no difference between the rulings of the
Qur-aan and the Sunnah; both are compulsory. However,
throughout history — in every generation - the aayaat of the
former have always been narrated by such large numbers of
people that there conspiring to fabricate a lie is
uncomprehendable. On the other hand, this does not apply to
every hadith in the Sunnah. While some ahaadith have also
been narrated by extremely huge numbers of people, the
narrators of some ahaadith are very few. The authenticity of
such ahaadith is questionable. It could be asked: ‘If this is a
valid hadith, why are there so few narrators? Is it possible that
the narrators are lying? Is it possible that they have erred?’
This is the reason why the ‘Ulamaa differentiate between three
types of hadith viz.

1. sl Gl

3. bl s

Sl giall duaalt

Jilsidl &Gwasll js a hadith that is narrated in every era by such
large numbers of people that 32l= (generally) their agreement to
lie is unconceivable.
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Example
1. The aayaat of the Qur-aan
2. The number of <=<, in each of the five daily < sla

Ruling

o sl Cwall s @l aké (its  authenticity s
unquestionable).

e ltresultsin A= and o (definite knowledge and conviction
regarding its subject matter). For example, we never doubt
the number of obligatory <\=S, in any of the five daily
<l glia

e Rejection of such a hadith renders a person out of the fold
of Islaam.

JM‘ i\géﬂ\

sedall Cuaall is a hadith which was initially (in the first
generation) narrated by so few people that it was a /5l »a but
it was later (in the second and third generations) narrated by
such a large number of people that their conspiracy to lie is
unconceivable.

Example

The hadith in which Rasulullah sallallahu alaihi wasallam told
Rifaa’ah’s wife that she could not remarry him (because he had
given her three talaags) until 4lluac 354 5 4lluac 8,3 “you
taste his honey and he tastes yours” (...until the second
husband does not consummate the nikaah).

Ruling

Dsedall Euaall results in 2islaks (confidence) instead of ale and ¢
4k js slightly weaker than = and ¢s& For example, the
hadith of Rifaa’ah’s wife is _seis and not il si.. Hence we
cannot have #le and ¢ that consumation of the second nikaah
is necessary for the validity of the Jils3. However, the fact that
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the hadith is _seis gives us 4wl (confidence) that in all
probability it is necessary. Put differently, what this means is
that our &b (suspicion) that consummation of the nikaah is
necessary is close to o

KENY)| J-\s

a4l A js a hadith that was narrated in each of the first three
generatlons by such a small number of individuals that does not
fulfil the requirements of 3 sill

Ruling

o aaldl i niether results in ¢ nor 4slebs ; it is a b Jdo

e Due to the doubt surrounding its authenticity, believing its
contents is not compulsory.

e However, in the presence of certain conditions, practising
on it is compulsory.

The Conditions for the Compulsion of Practising on
aa) gll jud

In this regard there are two types of conditions:

1. Those that are to be found in the s (narrator).

2. Those that are to be found in the s+ (narration).

The first type comprises the following:

i. ¢l —The s must be &b (he must have reached the age
of puberty).

ii. ¥ — He must be a Muslim.

iii. 4=l — He must not be a &« (somebody who openly
violates the laws of the 4= %)

iv. luxll — He must posses an accurate memory and sound
understanding.

The conditions of the second type are:
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iv.

Al Juail — Uninterupted continuity of the chain of
narrators; there must be no breakage anywhere in the x
However, this does not apply to Jw= Il Cwaall (a hadith that
is narrated from Rasulullah sallallahu alaihi wasallam by a
Taabi’i). According to the <l there is no harm in the
breakage in the 1. between Rasulullah sallallahu alaihi
wasallam and the Taabi’i.

. There must be no such omission from the (s (text) that

alters the meaning of the hadith.
Example: Ubaadah bin Saamit radiallahu anhu narrated
that he had heard Rasulullah sallallahu alaihi wasallam
prohibiting g Wee ¢l s el o Y1 cadlly cadll an ‘the sale of
gold in exchange for gold unless both amounts are equal...’
Now, if the s, omitted the <liiul (the underlined words),
it would not have been compulsory for us to practise on this
hadith.
It must not contradict any aayah of the Qur’aan.
Example: Abdullah bin ‘Umar radiallahu anhu heard some
people crying at the time of the death of Umm ‘Amr bint
Abaan bin ‘Uthmaan. He therefore said to Ibn Abi
Mulaykah: “Are you not going to stop them from crying? I
heard Rasulullah sallallhu alaihi wasallam saying that the
deceased is punished due to the living person’s crying for
him.” Ibn Abi Mulaykah later mentioned this to ‘Aa-isha
radiallahu anhaa. She said: “By Allah, you are informing
me of a person who is not a liar. However, he did not hear
correctly; there is sufficient proof for you in the Qur-aan.”
She then cited the aayah:
oA Dose0d)s LEY S

And no soul will carry the burden of another.
In short, the hadith of Ibn ‘Umar radiallahu anhu is =
a5l and hence unacceptable because it contradicts the
above aayah of the Qur-aan.
It must not contradict any il sie Cuas Or ) sedie Cuos
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Example: The <ilisl do not practise on the 25 A which
states that Rasulullah sallallahu alaihi wasallam passed
judgement on the basis of one witness and an oath. (It is
common knowledge to every student of the 4= that in the
Islamic judicial system the claimant must present two
witnesses to the court. If he is unable to do so, the
defendant will be told to take an oath. If the defendant
complies, he will win the case. However, the aldl A
under discussion implies that if the claimant has only one
witness, he can still win the case by taking an oath that he
is talking the truth.) The reason for not practising on this _»a
a4l s that it contradicts the _seis hadith which states that
S e e gl 5 el e Al “The claimant must bring
testimony (two witnesses) and the defendant must take an
oath”.
It must not contradict _aWll (the apparent circumstances).
Mentioned below are two issues of this nature.
a. When the practise of a Sahaabi contradicts the a5l »a
that is narrated by himself.
Example: One of the reasons why the <l do not
practise on the narration of Ibn ‘Umar radiallahu anhu
that Rasulullah sallallahu alaihi wasallam used to raise
his hands before and after the rukoo’ is that Ibn ‘Umar
himself never practised on it. Mujaahid narrates that he
had stayed with Ibn ‘Umar for many years and he never
seen him raising his hands on any other occasion
besides da a3l 3 3l
b. When there was sl a e (general involvement of the
masses) during the time of the Sahaabah and the
Taabi’een in the topic discussed in the 34l na
Example: Consider the number of times Muslims make
wudoo in their daily lives. It is therefore surprising that
despite the importance of wudoo and the large number
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Vi.

of Sahaabah, only one person narrated that touching the
private part nullifies one’s wudoo.
It must not contradict _<ta&) if its narrator was not an expert
in figh and ijtihaad.*
Example: The <lisl do not practise on the <l sl ¢uas
because is narrator, Abu Hurairah radiallahu anhu, was not
an expert in figh and ijtihaad.?

The < _aal) duaa

1.

<l wadll js the Jsxée (passive participle) of 4 =il The
meaning of 4=l is to refrain from milking the cow or
camel so that extra milk collects in its udders. It was
practised in order to deceive prospectice buyers into
believing that the animal produces a large amount of milk.
In the @l »adl &was Rasulullah sallallahu alaihi wasallam
told the buyer who was deceived in this manner that if he
desired, he could return the animal to the seller. However,
he would also have to give the seller one gl= of dates in
lieu of the milk that he had already consumed.

This ruling is in conflict with (L&l because one glw of
dates is neither the Jilb glea nor thededl Jlea of the milk
consumed by the buyer. Hence the <ilal do not practise on
it. Instead, they regard the sale of the animal as binding and
they give the buyer the option of claiming cb=ill Glua

1 This is the opinion of Eesa bin Abaan and most of the ¢ 3l (latter-day
scholars). Abul-Hasan Al-Karkhi and some others disagree.

2 Itis incorrect to disregard Abu Hurairah radiallahu anhu as a Fageeh. This
is therefore not the reason for not practising on the <l sl Swas, Instead, it
is because this hadith contradicts the following aayaat of the Qur-aan:

a.

oSl gxie) Lo Bl e Ioxield Sle oxie) 8 “Whoever transgressers
against you, then transgress against him to the extent he transgressed
against you.”

4 b e Lo i 15l S8se o) 5 “And if you punish, do so to the extent
that you were punished.”

Letie L s ¢V 32 5 “The requital of evil is an equal amount of evil.”
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from the seller. For example, if he paid ten thousand rand
for the animal and now realises that it is only worth seven
thousand rand, he can claim three thousand rand from the
seller.

When is 3a/s) »a Regarded As 4aa?

There are four types of issues in which 251 A s regarded

as daa:

1 The &= (right) of Allah which is not a legal punishment.
Example: salaat, saum and all other issues related to
<hball It s in this regard that Rasulullah sallallahu
alaihi wasallam accepted the siled (testimony) of the
bedouin who claimed that he had seen the Ja
(crescent) of Ramadaan.

2 The &~ of man in which there is »/3 (a claim from
another person).

Example: All the disputes that transpire between people
in their daily dealings.

Ruling: In these issues 22+l and 4la=dl are required (ie.
the _»5 must be related by at least two people and both
of them must be religiously upright — they must not be
guilty of openly violating any law of the 4~ ,4).

3 The &~ of man in which there is no »/ (a claim from
another person).

Example: 4s 4 and all other dealings in which there is
no e‘)“.

Ruling: In such issues 2l . is accepted provided the
3e (person bearing the ) has Jw<ll (sound
understanding). Hence there is no differentiation
between Jaall and 3l aluall and 8N and @W and
el

4 The &~ of man in which there is partial »/JV.

Example: =l and JJo=!) (when the _»s informs
somebody that he has been interdicted or dismissed).

Pg. 80




Ruling: In these issues 222l or 4lla=ll are required. Thus
the 3 of two men whose 4laall is unknown as well as
the _»a of asingle Jx= are regarded as 4>,

The Third <k (Section)
Al-Ijmaa’

glLa¥l has two s+ meanings:

1. s —resolution to do something.

Example: sl e 3 aaal “So-and-so made a firm intention
to travel.’

2. 34 —agreement.

Example: sisd) e o ll aaal “They all agreed to travel.”

W3aaal it is the consensus of the cw¢ias of a particular era after
the demise of Nabi sallallahu alaihi wasallam upon a
particular shar’i ruling.

Note: Usage of the word (i< clearly indicates that the
occurance of ¢la¥! does not depend on the opinion of masses
who lack expertise in Usool-ul-Figh. In fact, let alone the
masses, in this regard consideration is not even given to the
opinions of those scholars of 2281l ale and Cwasll Ble who are
unaware of the inticacies of Usool-ul-Figh.

The 4>~ (authotative nature) of ¢La¥! and its inclusion among
the primary sources of the 4= are established from a number
of J¥a, For the sake of brevity, we will suffice with the
following:
1. s Gnesall dass e a5 Bl ad (i ey (e J sl B8 (e
| pae Cils 5 aiga 4lai 5 Jsila
“Whoever opposes the Rasool after the truth has become
manifest to him and follows a path other than that of the
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Believers, We will turn him to what he has turned to and We
will enter him into Jahannam — and it is an evil destination.”
2. Wall o id aainsy

“My ummah will never unite on error.”

The Different Types of glaa¥)

gla¥l is of two types:

1. sl glea¥) — The concensus of all the cseiss

2. 3l glaa¥) — The consensus of some of the (x¢is= and
not all of them.

Thereafter there are four types of il ¢lea¥l and two types of
sl glaal),

The Four Types of i) glaal)

1. When all the Sahaabah radiallahu anhum explicitly
mention their agreement on a particular issue.
Example: The 4~» (pledge of obedience) that all the
Sahaabah radiallahu anhum had given to Sayyiduna Abu
Bakr radiallahu anhu.
Ruling: This is the strongest type of gla¥), Its status is like
that of the Qur-aan. Thus the result of rejecting a ruling that
is established from this type is S,

2. When some of the Sahaabah radiallahu anhum verbally
agree and the others voice neither agreement nor
disagreement.

Example: The glkal of the Sahaabah radiallahu anhum
regarding Sayyiaduna ‘Umar’s radiallahu anhu decision
that three talaags which are issued at once are all valid and
effective.

Ruling: The status of this type of ¢la¥lis like that of <uasl)
sl It is therefore =l (compulsory) to practise on it.

Pg. 82




3.

However, denying a ruling that is established from such
gleal does not result in _sS,

When the (s»¢is= of an era after the Sahaabah radiallahu

anhum agree upon something regarding which there is no

narration from the Sahaabah radiallahu anhum.

Ruling: This type of gla¥! is weaker than the previous

type; it is like _sediall Cuaall, Thus:

~ While the first and second types are k3, this type is
merely b,

~ Although it is «als (compulsory) to practise on it,
denying a ruling that is established from it does not
result in _sS,

When the Sahaabah radiallahu anhum disagreed about a
particular issue but latter generations agreed upon the
opinion of some of them.

Ruling: This type of gla¥! is equivalent to a a5l ns,

The Two Types of 1l glaa¥)
1. Ll #la¥) — When there is agreement regarding the S~

and its dle,

Example: The agreement of Imaam Abu Hanifah and
Imaam Shaafi’i regarding the nullification of wudoo due to
anything that leaves the body via the private parts.

S yall glea¥) — When there is agreement regarding a S~ but
not its 4le.

Example: The agreement of Imaam Abu Hanifah and
Imaam Shaafi’i regarding the nullification of the wudoo of
a man who vomitted and touched a woman. While both of
them agree that his wudoo is nullified, they disagree
regarding the 4le; Imaam Abu Hanifah says that it is ¢
(vomitting) and Imaam Shaafi’i says that its 3 | L (the
touching of a woman).
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Juaailly JiAY a2e

When two Jius are disputed among the Fugahaa and, due to
the relationship between them, all those who answer the first
il positively also answer the second 4w positively.
Similarly, all those who answer the first 4s.s negatively also
answer the second 4w negatively. However, there is not a
single Fageeh who answers the first 4uw positively and the
second 4liss negatively. This is a type of «S <l glea¥) and it is
called Jwadlls Ji&l) axe

Example: Consider the following two Jitus

1. Does the .« (prohibition) of a .= _»& —_»=3 (action ordained
by the 4= % ) indicate sl (invalidity) of the actual action?
For example, does the prohibition of fasting on the day of
‘eid mean that such a fast is invalid? Thus, if a person fasts
on the day of ‘eid with the intention of fulfilling an oath,
would his oath be fulfilled?

2. Does x4l 2l prevent the transfer of ownership?

Due to the relationship between these two Jitw Imaam Abu
Hanifah’s answer to both of them is negative. He therefore says
that:

1. The ¢ (prohibition) of a = & s sl (action ordained by
the 42,4 ) does not indicate . (invalidity) of the actual
action. Thus the prohibition of fasting on the day of ‘eid
does not mean that such a fast is invalid. Hence, if a person
fasts on the day of ‘eid with the intention of fulfilling an
oath, his oath would be fulfilled.

2. 28l &l does not prevent the transfer of ownership

On the other hand, Imaam Shaafi’i answers both these Jituws in
the affirmative. Thus he says that:
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1. The ¢ (prohibition) of a =% < =i (action ordained by
the 4=% ) does indicate é (invalidity) of the actual
action. Thus the prohibition of fasting on the day of ‘eid
means that such a fast is invalid. Hence, if a person fasts on
the day of ‘eid with the intention of fulfilling an oath, his
oath would not be fulfilled.

2. 2l 20l does prevent the transfer of ownership

However, there is not a single Fageeh who agrees with Imaam

Abu Hanifah in one of these two Jiws and with Imaam Shaafi’i

in the other.

glaa) diw

In view of the fact that the ordainment of shar’i laws is the

prerogative of none but Allah and His Rasool sallallahu alaihi

wasallam, the _se<> are of the opinion that it is imperative for
glea¥ to be based on a 2w which could be an aayah from the

Qur-aan, a hadith or giyaas. For example:

e The glal concerning the 31l &l (inheritance of the
grandmother) is based on the narration of Mugheerah bin
Shu’bah radiallahu anhu.

e The glal concerning the impermissibility of pig fat is
based on giyaas on its meat.

The benefit of such a 2 is that:

1. If the 2 of glea¥lis @ 2k iy, the Ss established through
it will be substantiated.

2. If the 2w of glea¥lis a ib iy, the »Ss established through
it will be elevated from s to o2k,

gl

Considering the fact that &l can only occur during the era of
Rasulullah sallallahu alaihi wasallam), it must be remembered
that ¢lea¥! can never be &\ nor # s, Thus, gla¥! can niether
cancel an aayah of the Qur-aan nor a Hadith.
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It must also be remembered that ¢! cannot be cancelled by
another ¢! because when gleal takes place, it becomes a s~
413 and opposing a Awxkd Aaa js impermissible.

The Forth <& (Section)
L)

-

The ¢ meaning of o<l is &l (to measure). This meaning
is used in the statement —sib sl <wd (“I measured this
garment with that garment.”)

Its ~>awal (technical) meaning is:
AR 5 jaay @ Hai Y sanie Aed g all (L Gl e aSall dpans
Extension of the A< of the Ji=/to the £_son the basis of a
common 4= which cannot be understood through </ only.

In orde( to understand this definition, we have to understand
the OS_) (components) of (sl

1. Ja¥ 3. sasviall dlall

2. g A 4. oSal)

The aim of L&l s to understand the = of a 4l that is not
4le 4o saie (discussed in any aayah or hadith). In order to do
S0 we compare it to a 4w that is 4le (= saie (discussed in an
aayah or hadith). We first establish the 4= (cause) of the S~ in
the 4lius that is 4le (= sais, Thereafter, if the same —a 5 which
is the 4le in 4le (a sais is found in the 4l that is not o= saic
ade we apply the ~Sx of the 4liws that is 4de (= sais to the other
FREN

Example: <3l (fermented grape juice) is prohibited in the
Qur-aan and the hadith. However, all other fermented juices are
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neither mentioned in the Qur-aan nor the hadith. Nevertheless,

the Fugahaa had established that:

1. The 4= (cause) of the prohibition of <l is K.Y
(intoxication).

2. &Y (intoxication) is found in all other fermented juices
as well.

They therefore applied the ruling of <31l to all other fermented

juices and declared all of them haraam.

It should be clear from this example that the ibuus that is pa paie
ade js the Jual, the 4lius that is not e L= sais is the g3, the ie
saate js Y and the &S is e~ (impermissibility).

SAY] Fermented grape juice
g Al Fermented juice of all other
fruits
3asidl) ala) Intoxication
oSal) Impermissibility

Having understood the example and the above table, it should
be easier for you to understand the ~3al (technical)
meaning of u<all. However, before concluding this discussion
on the menaing of _«Ldll, we have to mention that the reason for
adding the clause 4l 2 )2 &1 )33 Y (which cannot be understood
through 4= only) is to avoid confusing oLl with (=il Y,

The 43 of (LAY
The 4~ of o+l is established from a number of aayaat and
ahaadith. Here too, we will suffice with just one of each.

Proof From The Qur-aan: )
OsS (S Al JB A ) 5 e 48lA anl JieS ) die e Jia )
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There is no doubt that by Allah the similitude of ‘Eesa is like
that of Aadam. He created him from sand and then said ‘Be!’
Thus he became.

In this aayah ‘Eesa alaihis salaam is being compared to Aadam
alaihis salaam because both of them were created without
fathers. The message of the aayah is that just as Aadam alaihis
salaam is not the son of Allah, ‘Eesa alaihis salaam also
cannot be His son.

Jall Aadam alaihis salaam
g 8l ‘Eesa alaihis salaam
alal) Created without a father
oSall Not the son of Allah

Proof From As-Sunnah:

A lady from the tribe of Bani Khath’am! asked Rasulullah
sallallahu alaihi wasallam whether she could make hajj on
behalf of her elderly father who was no longer able to sit on a
camel.? “Tell me,” asked Rasulullah sallallahu alaihi wasallam
“If your has a debt and you settle it on his behalf, would that
suffice?” She replied in the affirmative. Rasulullah sallallahu
alaihi wasallam then said: “The debt of Allah is more
important.”

In this hadith Rasulullah sallallahu alaihi wasallam compared
making hajj on behalf of one’s aged father to settling his debts
on his behalf. The common 4= between the two is debt: one is
a debt owed to people and the other is a debt owed to Allah.

! Her name was Asmaa bint Umais radiallahu anhaa.
2 Do not forget that in those days camels were the most common mode of
transport in Arabia.
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< Fulfilling one’s father’s debt
\
=t on his behalf.
. Making hajj on one’s father’s
\
e A behalf.
sasiall dlall Both are debts.
<l Both are fulfilled — your father
is absolved of his obligation.

The Conditions For The Validity of ¢«tal
The author of Usool-ush-Shaashi mentioned five conditions for
the validity of osLal:

The First Condition: &) should not be utelised to oppose
o=l

Example: The argument that if false accusation of a chaste
woman of zinaa (adultery) which is a greater sin than laughing
loudly in salaah does not nullify one’s wudoo, why should the
latter do so? This u<# is incorrect because it is being used to
oppose u=il ie. the hadith of the weak-sighted bedouin who
entered the masjid in the course of the salaah and fell in a
nearby trench causing some of the sahaabah to laugh. After the
salaah Rasulullah sallallahu alaihi wasallam commanded all
those who laughed in the salaah to repeat their wudoo and
salaah.

dua¥) False accusation of zinaa in salaah.
g Al Laughing loudly in salaah.
Al Both are sinful.

oSall Both should not nullify wudoo.

The Second Condition: It should not alter any S~ that is
established from (=i,
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Example: The argument that if niyyah (intention) is
compulsory in tayammum, should it not be compulsory in
wudoo also? After all, both of them are methods of gaining
tahaarah (purification). This & is invalid because it alters the
&\l of the aayah of wudoo.

SAY] Tayammum

g il Wudoo

il Means of tahaarah

oSal) Compulsion of niyyah in both.

The Third Condition: The aSa of the Jwl should not be <allss
Jall (in conflict with common understanding).

Example: The argument that if it is permissible to make wudoo
with <l A should it not be permissible to make wudoo with
all other types of 2:5? This 48 is invalid because the S~ of the
Jwal (the permissibility of wudoo using <l ) js Jiall Callaa
(in conflict with common understanding). If we did not prefer
<uasll gver (<kall, we would have agreed with those Fugahaa
who regard it (wudoo using <3l Au3) as impermissible.

SAY] Wudoo using il 3w

g 4l Wudoo using any other type
of au

ala) Both are 2

aSall Permissibility of wudoo.

The Fourth Condition: The 4e should be identified in

accordance with the priciples of the 4= % instead of those of
A,
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Example: Imaam Shaafi’i rahimahullah is of the opinion that

the hand of the _ilw (person who secretively exhumes a grave

to steal the kafn/shroud of the deceased) should be amputated.

His argument is that:

~ The reason for calling the thief a &_l is that he perpetrates
his crime secretively.

~ The il also operates secretly.

~ Hence the &y is a &)« and should be punished
accordingly.

The sl disagree with this <L because it is based on 4l

instead of 4= 3l Furthermore, the grave is not a J_~ (protected

place). Therefore they do not amputate the hand of the (il

A Gkl (the thief)
o il (the person who steals
¢ from the grave).
il They both operate in secret.
Both their hands must be
\
— amputated.

The Fifth Condition: The g2 should not be 4le (a pais,

Example: The argument that freeing a non-Muslim slave for
the 5_uS (atonement) of _lek should not be valid just as it is not
valid in the 3,uS of Wall J# (unintentional murder). According
to the slial this <48 is unacceptable because the g 8 (the 3,uS
of _leh) is e (a puais,

AN The 3 O;f el
g Al The 34 of Uadll Jid
i) They are both 3 S
You must free a Muslim
\
o< slave.
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Besides the above, there are a few more conditions for the
validity of (slll;

Condition: The aSa of the Jw<l should not be its 4ussas
(speciality). In other words, there should be no indication in
any other u=: that this particular S~ is only applicable to the
Jw=l and hence unextendable.

Example: It is a basic rule in the 4= & that the =< (claimant)
requires two witnesses to substantiate his claim. However,
Rasulullah sallallahu alaihi wasallam equated the testimony of
Khuzaimah radiallahu anhu to that of two people. This meant
that if Khuzaimah radiallahu anhu bore testimony in
anybody’s favour, he would not require a second witness in
court. Now, it is incorrect to make u«# of anybody else on
Khuzaimah radiallahu anhu because equation of his testimony
to the testimony of two people is his 4x= a2 (speciality).

Condition: The 4e s ,is (ordaiment) of the Jdwl must have
occurred before that of the ¢ _2.

Example: It is therefore incorrect to make o«t& of tayammum
on wudoo and conclude that if niyyah is compulsory in
tayammum, it should be compulsory in wudoo also because
tayammum was ordained some time after the ordainment of
wudoo.

Condition: The aSa should be applied to the &_% in exactly the
same manner (without any 33k, Jball, ase=0r U= sa3) that it is
applied to the J-=l.

Example: It is incorrect to make _<# of the _lek of a (<> (non-
Muslim living in the Muslim state) on the _l of a Muslim
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because the S~ is not applied to the g¢_? in exactly the same
manner that it is applied to the Jli in the sense that while the
resultant 4e_~ (impermissibility of conjugal relations) in the
Jwal is restricted to the discharging of 3,4S (atonement), it is
sau3 (unrestricted) in the 4. In the case of the Muslim the
4aa is terminated by payment of s,lS, However, 3, is a form
of ssbe (worship) and the <> is not Jal (qualified) to perform
any act of sbe (worship). Thus the resultant “«_~ when he

makes Ltk with his wife does not terminate by payment of
BJ\AS_

Condition: The 4= of the g¢_% must either be identically the
same as that of the Jwl or it must belong to its csis.

Example: According to Imaam Abu Hanifah rahimahullah the
de for the impermissibility of selling L) (wheat) in exchange
for _dl (wheat) is Ll and o«isdl (the item being purchased and
its payment are both bought/sold in quantity or weight and and
both of them belong to the same u«a/type). Having identified
the same —a=s (description) in the sale of 3,3 (maize) in
exchange for 3,31 (maize), we declared this sale also
impermissible. In this us4 the e in the Jwi and the ¢ % are
identically the same.

Example: Our conclusion that there should be u<b<d in slxicy)
slacy) i (transgression that results in the loss of a human
limb) just as there is uabad in Lstill & ¢lxicY) (transgression that
results in the loss of human life). In this oslé the 4 of the ¢k
is not identically the same as the 4le of the Jwl. However, they
belong to the same s,
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Jwab (Chapter)
Aad) ;) o

Having discussed the 1 of (Ldll, we now have to discuss its
OSL viz A,

The Definition of 4l

The definition of 4x)) as one of the 4w 5 A1 will be explained

later on, & ¢Ls ), However, in the context of u«Ldl), it is defined

as the common characteristic that is:

~ Shared by the Jl (4de uic) and the g 8 (L)

~ The basis of the ruling of the dual (e (i),

~ The reason for extension of the ruling of the Juwal (4de (i)
to the g 8 (Lwse).

The k54 (Conditions) of )
The sl (experts in usool-ul-figh) have discussed the
following L_% (conditions) of 4lali:

1. oSall Libic ia s dlal) o 3 G — That it corresponds to the aSa.
This 4slis (correspondence) is established by either Lkl or
LDl
i. &l is when sSal are based on the <= itself (ie. its

0se) Or its & 5.
ii. 4wl is when aSal are based on the w«ia of the caas,

1. The meaning of this is that the Mujtahid must have ¢kl Zle
(convinced) that only this particular <=5 (which he has identified as
the 4e) and nothing else is the cause of the aSa in the Jwal. This cdall 4le
is attained by verifying the presence of the shar’i 4Ss (wisdom) in the
ordainment of ASai viz. 4sladl da (procurement of something
beneficial) and 4slaall #és (aversion of something harmful).
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2. 4la 3 s Al o S5 o — That it be apparent. The purpose of
the 4e is to serve as an 4>\e (sign) for the Ss. If the 4le is
not apparent, this purpose of the 4e will be defeated and
hence application of the »S= to the ¢ 8 will not be possible.

3. Uasie s dlall oS5 of — That it be constant. The meaning
of this is that application of the 4= must not differ from
individual to individual and situation to situation. For
example, 43 (hardship, difficulty) cannot be regarded as
the 4e for the permission that is granted to the _ilue
(traveller) to make _t=él in the month of Ramadaan because
4aidl (hardship, difficulty) is an 8u=! (relative) issue that
differs from person to person and situation to situation. We
therefore regard _i-l as the 4le because it is uxais (constant
ie. it applies to all circumstances).

4, s dlall oS5 ol — That it be extendable. In other words, the
de has to be a —a=; that could be found in other issues
besides the Jwl. The reason for this is obvious. If the
essence of -kl is A< Ladl (partnership) between the J!
and the g% in the 4de and s, it (ie. o) cannot
materialise if the 4= is non-extendable?

Aldal) e

Mere recognition of a common characteristic that is found in
the J=l and the g% is not sufficient to implement _slal,
Instead, a Ji is required to identify which —sa s is the 4=, The
Ji¥a through which the 4e s identified are called 4lall el

According to the sl there are only three 4x)) ¢l viz.

1. 4l 5 oA e saill — When a text in the Qur-aan or the
Sunnah refers to the e,
Example: Allah Ta’aala tells us in the Qur-aan that there
are three times in which children who have not yet reached
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puberty and slaves may not enter the rooms of their parents
and masters without seeking permission. These three times
are:
i. Before the fajr salaah.
ii. In the afternoon when the parents and masters would be
having a 41518 (siesta).
iii. After the esha salaah.
Allah Ta’aala thereafter says that the children and slaves do
not have to seek permission during any other time of the
day because uarn e oSaany o4k (you frequently enter
and leave each other’s rooms). This means that the 4= for
dropping of the inconvenience of seeking permission is 3_iS
sl skl (frequent entering and leaving of each other’s
rooms). Some time later Rasulullah sallallahu alaihi
wasallam was asked whether the left-over water of the cat
is taahir (pure) or not. He replied that it is taahir (pure)
because cats are <lishll 5 Sie Gadlghll (e (those who
frequently enter and leave your rooms). In short Rasulullah
sallallahu alaihi wasallam made (8. Observing that the
same 4le is found in the cat, he compared it to the children
and the slaves. Thus he concluded that just as <l shll 5 i<
caused ¢)xisY) to be cancelled for the children and the
slaves, it should cause cancellation of the 4ulss (impurity)
of the left-over water of the cat to be cancelled. (Note that
in this example consideration was given to the u«i> of the
e of the &8s, Thus the J—l and the ¢ % belong to the same
)

. gla¥l — When all the Mujtahideen of a certain period in
time unanimously identify the same 4= of a particular »Ss.
Example: Identification of =<l (childhood) as the e of
the father’s 4¥ (guardianship) over his &Ll & (young)
son.
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3. LlLuw¥) — When Jill and Ll are used to identify the ile.
There are two ways in which this is achieved:

el 5 sadl — When the Mujtahid gathers all the <ila
of the Jwi and then removes all those <= i that could
not possibly be the 4= until he is eventually left with
only one «a=. Upon reaching this stage he declares the
last w5 as the dle.

Aall Auilis ¢l — Identification of a 4l (relationship)
between a specific —a=s and the S~ This is possible
when it is observed that the aim in ordaining any shar’i
sSs je. 4sladl s (procurement of something
permissible) or L=l #8 (aversion of something
harmful) is only found in the presence of that particular

LJAAJ.

Note:

1.

The second procedure (ilall 4uulia £1a4) js also known as:
~ dalaall L\LJ

~ Aaay)

~ daladl

~  dYaiwy)

The 4.l referred to above must be something that is

considered by the 4~ % or tbu‘ﬂ\ Mentioned below are

the wluilia considered by the 4z

i. el Lés (protection of the deen) — This is the &l
behind the ordaining of the death sentence for 32l
(blasphemy) and waging of war against the kuffaar.

ii. o5&l kés (protection of human life) - This is the
4lia behind u=l=dll (sentencing the murderer to
death).
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iii. Js8all Jaés (protection of one’s sanity) — It is due to
this 4. that alcohol is prohibited.

iv. J)seYl Lis (protection of one’s wealth) — This dwulic
is the reason for the ordainment of a specific penal
code for 4, (theft) and Gkl &kd (highway
robbery).

v. Juill Lés (protection of lineage) — Thus the 4=
prohibited zinaa and ordained a severe penal code
for those who perpetrate this heinous sin.

Vi. u=le¥) Lis (protection of one’s honour and
respect) — Hence the prohibition of sl (false
accusation of zinaa) and the ordainment of a
specific punishment for committing this crime.

Glaai)
The < meaning of olesiu¥l is Lua ¢ &) 2= (to regard
something as good). In the >3l context it is defined as:

A Gl b e e Jsaal)

The abandoning of the demand of one giyaas
in favour of another stronger giyaas.
Some writers have defined it as:
> ol e (83 Gl s
The preference of a subtle giyaas over a
(seemingly) apparent giyaas.

Note:

Any (8 that is apparent and easily understood is called >
and any (8 that is not very apparent and easily understood is
called 5.

Example:
il sl demands the permissibility of performing salaat-ul-

janaazah while mounted on an animal because it is not actually
a salaah; it is a du’aa for the deceased. However, 4 sl
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demands its impermissibility because, although salaat-ul-
janaazah is not a salaah, it has a very strong resemblence with
salaah. The preference given by the Fugahaa to the latter (48
over the former o< is an example of Jluaiu),

claaiuy)
The < meaning of Claain¥) js daladl Gl (to seek
friendship). Its >aal meaning is:
ald axed alall glall sl e el jualall glajll (8 el gy 2Sall
o i e Js
Judgement that something is currently present because it was
previously present and there is no evidence that the situation
has changed.

Example: Zaid went missing ten years ago. There is still no
trace of him. Let alone his whereabouts, nobody knows if he is
still alive or not. Relying on the concept of —lsaiu¥l we
conclude that he is still alive because he was alive ten years
ago and there is no evidence that he has passed away.

Ruling: «\~=i.Y) can be used for &2l (rejection of a claim) but
not for & Y1 and @lsisY) (claiming a right).

Example 1: It is already ten years since Zaid went missing.
There is still no clue as to his whereabouts and whether he is
still alive or not. One of his would-be heirs is now demanding
that he be regarded as dead and that his estate be dissolved. In
this instance we rely on «—s=iu¥) to dismiss the above claim.
Thus we say that because he was alive ten years ago and we do
not have any evidence that he has since died, he must be still
alive. Hence his estate cannot be distributed among his heir.

Example 2: In the above example, if one of Zaid’s close
relatives (eg. his father) dies, we cannot depend on —s<=is¥! to

Pg. 99




say that Zaid is still alive and should therefore receive a share
in the deceased’s estate.
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The Fifth <L (Section)
The Different Types of a\al

Al-Hamdu-lillah, we have thus far discussed the four primary
sources of all a\Ssl (injunctions) in the 4=,& In this <L
(section) we will discuss the various types of these aSal,

= Al &S s of two types:

1. Al &S0 The —aa (speech) of Allah in which the ¢pélss
(people who are obligated to observe the precepts of the
42y %) are commanded or given a choice to do certain
actions.

2. adll Sal The e (speech) of Allah regarding the =
(composition) of the actions of the ¢silSs, It has also been
defined as the s (speech) of Allah regarding the <,
Ly x4 and & s« of the actions of the ¢S,

There are seven types of il Sall and three types of Sl
=l The seven types of 213l oSall gre:

1. = Al 5. il o5 <Al
2. L._\_A‘Jj\ 0. ﬁ_ﬁ.\l\ a}_)S.d\
3. sl 5 4l 7.zl

4. o)yl

Explaining the above the scholars of usool-ul-figh say that:

~ Every command of Allah demands either the commission
or ommission of an action.

~ Every command of Allah is either mandatory or
discretionary.

~ The Ji (source) of every command is either =k or ik,

~ The mandatory command regarding the commission of an
action is called u=_# if it is established from =ké Ji and
<l if it established from 2 Jala,
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The discretionary command regarding the commission of
an action is called 4w or 52,

The mandatotry command regarding the ommission of an
action is called 2/~ if it is established from =ki Jids and
ai o g Saif it s established from i Jaa,

The discretionary command regarding the ommission of an
action is called (e ¥ 05 Sa

Any action in which there is a choice between ommission
and commission is called 7l

Jwab (Chapter)
el gl g Al

il

Defintion:

The ¢+ meaning of (=4l is il (to determine and ordain).
Thus the u=3_% of the 4= are actions that are 22« (determined
and ordained) by the 4= 4. In the ~3kaal context it is any
compulsory action that is established from a (=ké Jia,

Ruling:

~

Saill (believing it) and Jesl (practising on it) are both
compulsory.

2saall (denial) of its compulsion results in s (blasphemy).
A person who denies its compulsion is hence a _8<
(disbeliever).

Failure to implement it without a valid excuse results in (-4
(sin). Thus a person who does not implement without a
valid excuse is a B~

2l
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Definition:

<l is the JeWl ~ul (active participle) of the verb «sy s
which means béw ki (to fall). Defining its =kl meaning
in the light of its s meaning we could say that it is
‘something that fell on the S« without his choice’. s3aal jt
is a compulsory action that is established from a i Jia,

Ruling:

~ il (believing it) is not compulsory.

~ Therefore, 252l (denial) of its compulsion does not result
in _sS (blasphemy). Nevertheless it (ie. denial of its
compulsion) is a major deviation due to which a person is
regarded as Ju= (astray).

~ However, Je (practising on it) is compulsory. Thus a
person who fails to implement it without a valid excuse is a
Guld

Jwab (Chapter)
Qgaiall 4 A

In this chapter we discuss non-obligatory actions which the
—slSs has been encouraged to fulfil. There are two types of such

actions:
1.4 2. o siall

The Definition of 4w.!:
The s meaning of 4wl is 44,k (method) and 332! (habit)
irrespective of whether it is good or bad. The author of Usool-
ush-Shaashi defined its ~>daal meaning as:
A la dl J gy (0 S g s Gl g (A Aun jall AS lusall 43y plall
Daall ge ol alu 5 ale
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The adopted and preferred method in deen irrespective of
whether it has reached us from Rasulullah sallallahu alaihi
wasallam or his sahaabah radiallahu anhum.

Other scholars define it as Jadll aSU s a3l (5w alad b L ‘A
non-obligatory action whose commission has been
emphasised.” They thereafter explain that this applies to
anything that has reached us from Rasulullah sallallahu alaihi
wasallam or his sahaabah radiallahu anhum in the form of a
spoken word, physical action or _._& (tacit approval).

There are two types of 4u.ll:
1. el 4o 2, 520 31 Aol

¢l 43 is also called 35354l 431, The following are the salient

qualities of this type:

a. Itisaform of sake (worship).

b. Rasulullah sallallahu alaihi wasallam observed it so
diligently that he seldom omitted it.

c. There were a few occasions when it was omitted without
any excuse.

d. Because it was observed so diligently, its implementation is
regarded as s (guidance) and its negligence is regarded as
4P (misguidance).

e. Itisamong the L= (outstanding features) of (-

f. Itisa <lalsll 5 (=il 4l dlsa (3 source of perfection in the
o=l and the <l )

Examples of ) 4w are: ohY), @Y and deleally 53l
(congregational salaah).

The Ruling of ¢l 4 s that:
1. The << is required to observe it even though it is not
compulsory.
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. The person who observes it is praiseworthy and will be

rewarded by Allah.

The person who neglects it (does not observe it) is
blameworthy and will be reprimanded by Allah.

Persistent negligence may result in punishment.

If it is a _l=& (outstanding feature of deen), it is compulsory
to wage war against the community who collectively
discard it.

w3 i s further divided into:

a. ol Je 854l — An action that has to be observed by
every individual. The observance of some does not
absolve the others.

Example: Attendance of the salaah in 4clea
(congregation) and performance of g sl il 383ua,

b, 4usll e s34l — An action that does not have to be
observed by every individual. The observance of
some members in the comminity absolves the rest.

3311 30 dsall s also called 3xS3all e 43l There are two types of
actions in this regard:

1.

Those actions which Rasulullah sallallahu alaihi wasallam

had observed on the basis of 3ae (habit) instead of 3

(worship).

Example:

i. The length of the 3¢_2 (recitation), ¢ 5S, and s> in the
salaah.

ii. Fasting on certain days of the week' and month.?

Those actions which Rasulullah sallallahu alaihi wasallam

had observed on the basis of ke (worship) but due to

continuous observance became more of an 33e (habit) and

! Mondays and Thursdays.
2 The thirteenth, fourteenth and fifteenth of the lunar month.
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are hence not included among the <3S« (sources of

perfection) and 3= (outstanding features) of deen.

Example:

I. The food Rasulullah sallahu alaihi wasallam ate.

ii. The way he sallahu alaihi wasallam dressed, walked,
talked etc.

The ruling of this type of 4. is that:

1. Observing it is praiseworthy and rewardable.

2. There is no harm if it is not observed.

3. It is therefore of a lower rank (less important) than the 4.
s,

4. lts rank is higher than that of « siall,

The Definition of < sxiall

< saiall js the Js=éall aul (passive participle) of the verb sy s
(to urge and encourage). It therefore means ‘something that has
been encouraged’. aMaal jt is defined as: a5 v alzd gl L
ast Y5 A non-obligatory action whose commission has not
been emphasized.” Explaining the difference between 4wl and
Jaill Sadr-ush-Sharee’ah rahimahullah says that if it is better to
fulfil it (ie. the non-obligatory action) and:

~ Itis a 4S5k 44 )l (common practise in deen), it is called 4.
~ It is not a 4Sslue 48,k (common practise in deen), it is

called J&

Note: « sl is also called aiwall, Jiill and ¢ ghaill,

The Ruling of <52l is that:

1. Itis lower in rank than s ) 4.

2. Its commission is rewarding.

3. Its ommission is niether blameworthy nor punishable.
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Jwab (Chapter)
st A 0 g Sal) g ey Al 0 g Sall g al Al

al_al

The Definition of al_all

From the s point of view alall is derived from sl s (t0
be impermissible). =3kl it is an action that is prohibited
through a =ké Jids (The Ja for its prohibition is xké)

Examples of »/_~l are zinaa (adultery), gambling and drinking
alcohol.

The Ruling of &l a1l

The following rules apply to #/_=i:

1. &EeY (believing) that it is prohibited is compulsory.

2. <liaV (practical abstention) is also compulsory.

3. 2all(denial) of its prohibition is S (blasphemy).

4. Indulgence without a valid excuse will result in <te
(reprimand) and <%= (punishment).

Al o g Sall

The Definition of (e sl o 5 Sall

As far as 4xlll is concerned os_S<ll is derived from ¢ 23l o S (to
dislike something). In the z>t=al of the Fugahaa it is an action
that has been prohibited through a ik Jid (the Jd» for its
prohibition is k) and adherence to this prohibiton is (i~
(imperative).

Example: To dye one’s hair black.
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The Ruling of (o >l o 5 Sal)

The following rules apply to (=3l o 5 Sall;

1. Although it should be regarded as impermissible, one who
does not do so will be classified as Ju= (deviant) but not
BHLS

2. Indulgence without J:sl (an alternative explanation) is
J>a (misguidance and deviation).

3. Indulgence without a valid excuse is blameworthy and may
result in e (punishment).

Al 0 g Sal)

The Definition of (e il o 5 Sall
According to the 7>l of the Fugahaa it is:
e s Sl e alad o il L
Thus it could be defined as an action which Muslims have been
strongly recommended (but not commanded) to refrain from.

Example: To give the adhaan without wudoo.

The Ruling of (& 5l o 5 )Sall
1. Abstention is praiseworthy and rewarding.
2. Engaging in such an action may result in <te (reprimand).

e

The Definition of 7L«

As far as 4l is concerned zLal is the Js=aall aul (passive
participle) of the verb zw Ul (to permit). Wikl jt is any
action in which the —<« has a choice between commission and
omission.

Example: Most basic human necessities.
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The Ruling of 7Ll

There is no difference between commission and omission of
such actions. The —xiS« will neither be rewarded for committing
it nor will he be punished for omitting it.

Jwad (Chapter)
The Different Types of szl asal)

As previously mentioned, ==l oSall refers to the s
(speech) of Allah regarding the =5 (composition) of the
actions of the ¢xlSs, The author of Usool-ush-Shaashi says in
this regard that “the S~ is attached to its <, established
through its e and found when its L is found”.

Explaining the above the scholars say that:

~ Anything upon which .= &l 2Sall depends is either 41als (an
internal factor) or 4> _\s (an external factor).

~ The former is called ¢S,

~ The latter is of two types: it is either i3« (it plays a direct
role in the establishment of the ~<x) or Jis < (it does not
play a direct role in the establishment of the Ss).

~ Ifitis s, itis called 41,

~ Ifitis not s, it is either Sl I =is (a factor that leads
to the establishment of the ~Ss) or not.

~ Ifitis &Sal ) =i (a factor that leads to the establishment
of the 4Ss), it is called

~ If it is not Ssl I =i (a factor that leads to the
establishment of the ~Ss), the S~ either depends on it or
not.

~ If the ~S= does depend on it, it is called L _x&l)

~ If the s~ does not depend on it, it is called 4>kl
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The Difference Between 412l and <!

The simplist method of diffrentiation between the two is that
Alall js Aol 5 osu oSall ) xda (@ direct cause of the »Ss) and
s daul o oSall I e (an indirect cause of the 5s). The
author of Usool-ush-Shaashi explains that:

e Aand gl ansy 5 Lo 4l L (ansy Al 53 Sall 1 sl (IS Lo (S
Anything that leads to the ~<> through the means of an
intermediate factor is called its shar’i «x+and the intermediate
factor is called the 4k.

Example: | opened the door of your stable and enabled your
horse to go outside. A few minutes later it was knocked down
by a speeding motorist and it died. My opening of the door of
the stable is the s because it led to your horse’s death
through the L. 5 (intermidiacy) of the action of the horse. The
action of the horse is thus the 4=,

A Few Rules

Rule 1: When there is a < and an 4le and 4. (attribution) of
the <= to the 4= is possible, the ~S~ will be attributed to the 4=
and not the s,
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Example 1: Bakr told Zaid where Amr keeps his money. Thus
Zaid went and stole it. Now, if Bakr did not inform Zaid about
the whereabouts of Amr’s money, Zaid would not have been
able to commit this crime. Bakr’s action is therefore the
and Zaid’s action is the 4e, Since it is possible to attribute the
2~ to Zaid, he will be held responsible.

Example 2: A man gave a knife to a small child. The knife was
too heavy for him and thus fell from his hand and injured him.
In this case, the fact that the man gave the knife to the child is
the « and the fact that the knife fell from the child’s hand is
the 4e. However, since the knife fell from the child’s hand
involuntarily, the child cannot be blamed. Thus the S~ will be
attributed to the — and the man will be held responsible.

Rule 2: When the — has the meaning of an 4= (for example,
when the 4= is established due to the «uw), the <~ will be
related to the

Example: Two men gave 32 (testimony) that Bakr owes Zaid
one thousand rands. The judge relied on their 33 and
commanded Bakr to pay Zaid one thousand rands. Some time
later it was learnt that the witnesses were lying. In this instance
the ruling of the judge is the 4e and the testimony of the two
witnesses is the —. However, this — has the meaning of an
de because it is the 4= (cause) of the judge’s ruling. Had they
not given this 3¢ the judge would not have ruled in this
manner. The witnesses will therefore be held responsible for
the incorrect judgement and hence they will have to
compensate Bakr.

Rule 3: When it is very difficult to detect the 4e, the Fugahaa
substitute it with the —w. Hence the S~ is now based on the
< and no consideration is given to 4le,
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Example: It is common knowledge that wudoo is nullified
when one falls asleep while leaning against something (eg. a
wall or pillar). The reason for this being that falling asleep in
this manner results in =l ¢ls yiu) (relaxation of the internal
organs) which could very easily lead to =\ z s> (passing of
wind). = zs> (passing of wind) is hence the 4= for the
nullification of the wudoo and sleep is merely the . In
priciple, we should attribute the nullification of the wudoo to
the 4=, However, we cannot do so because it is not possible for
a person who was asleep to know whether z= Il z 5 took place
while he was asleep or not. We therefore substitute z Al z 55
with sleep. Thus we say that sleep nullifies wudoo irrespective
of whether =Y z s> took place or not.

Rule 4: Sometimes something that is not the «—= is called the
s 0N the basis of Jlaw.

Example: It is commonly said that o (taking an oath) is the
< for 3,usll, However, <uiall (breaking one’s oath) is the
actual == and ceed) is the L& This explains why the <ilal
disallow the payment of 3, before &usll (breaking one’s
oath). How can a <=l be discharged before its < has even
ocurred ? It is like performing salaah before its time has
commenced or payment of zakaah before one became the
owner of nisaab (the minimum zakaatable amount).

Jwab (Chapter)
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aal)

The Definition of gilal)

As far as 4l is concerned, &l is the JeWl ~ul (active

participle) of the verb ai« & (to prevent). =3awl jt is a factor

that According to many <l there are four types of alal:

1. The & which prevents the inception of the dle.
Example: The sale of an item is the 4= for it leaving the
ownership of the &L (seller) and entering the ownership of
the s_ids. However, this transfer of ownership does not
take place if the g (sold item) is not @l J~= / something
that may be sold (eg. blood, a free person). The reason for
this is that in this case the & (sale) does not even take
place. Thus the fact that the xu< (sold item) is not gl Jss
(something that may be sold) prevented the inception of the
de for transfer of ownership to take place.

4.l | The sale.
#Sall | Transfer of ownership.
&l | The ae is not gall Jae

2. The &% which prevents the completion of the 4l after its
inception.
Example: Possession of —L=ill is the 4e for zakaat to be
compulsory on the S« However, in order for zakaat to be
compulsory, he must posses the L= at the end of one year
from the time he became its owner. Thus, zakaat will not be
compulsory if the =i was lost in the course of the year
(ie. before one year passes since the —s<« became the owner
of the L) because, although the 4= for its compulsion
(ownership of the «l=i) is found, it is incomplete. It
should be found at the end of the year as well. In short, loss
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of L=l in the course of the year prevented the completion
of the dle,

4.l | Possession of —laill
~Sall | Compulsion of zakaat.
&l | Loss of —Luai during the course of the year.

. The & which prevents the inception of the S,

Example: At the time of selling his car to Zaid, Bakr (the
seller) stipulated _Ladl in his favour. The fact that Bakr
stipulated _Lall does not invalidate the sale of the car.
However, it does not allow its S~ to take place. Thus the
& does not yet transfer from the ownership of the seller to
taht of the buyer.

i)l | The sale of the car.
sSall | Transfer of ownership.
@l | Stipulation of _kall in favour of the seller.

. The &l which prevents the continuity of the aSa.

Example: Bakr purchased something without actually
seeing it. This sale is pemissible and resulted in the aue
being transfered to his ownership. However, when he
eventually saw it for the first time, he did not like it and
therefore returned it to the seller on the basis of 4511 JLs,
This returning of the & on the basis of 451 JL prevents
the continuity of the ~S~ of the purchase. Thus the < no
longer remains in the purchaser’s ownership.

4=l | The purchase made by Bakr.
#Sall | Transfer of ownership.
Ll | Returning of the axe due to 45, JLa
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Jwd (Chapter)
dayjall 5 duad )

There is a difference of opinion among the experts of usool-ul-
figh with regards to whether “as )l and 4« =1l belong to the
448 LSaT or the 4wy aSal. The author of Fawaatih-ur-
Rahmoot classified them among the dmxs a\Sal. Sadr-ush-
Sharee’ah adopted a totally different approach. He divided all
JSaiinto two categories: 4wl and 4lal e, He thereafter
discussed all the 43 alSai under the former and < il under
the latter. Some scholars have observed that:
~ Most Hanafi experts merely divided all shar’i laws into two
types viz. 4as )l and 4wl without specifying whether
these two types belong to the 4i<s 2l or the A 5 H8A],
~ There is no benefit in disputing this issue because it is
nothing more than a il <3 (war of words).
Nevertheless, it is due to this difference of opinion that we
decided to dedicate a separate J<é (chapter) regarding 4=l
and 4e =),

The Definition of 4l
day 32l is derived from »=ll (determination and resolution) and
its = meaning is therefore 4de <w e W (something that you
are determined to do). Its -~>daal meaning is:
Gl Shaia (555 O e (e sl g gyl
The actual ruling in the absence of an excuse.

Note: The previously mentioned seven types of 4l AaY)
are classified as 4w 3,
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The Definition of ai !
The s meaning of 4aa )il is A seudl 5 ) (ease). The Arabs
say =l =3, when the commodity that they are speaking
about is easily available and hence unexpensive. Its a3l
meaning is:
QISA\GBJSQI\L»\);HGJ\)»QQAJAS”&_&)A
Easening of a dfficulty due to an excuse of the «alSx,

The Two Types of 4z

The author of Ll Jsa) mentions that there are two types of
ad i

The First Type:

When the %22, (concession) to commit a haraam action does
not alter its shar’i status. It therefore remains haraam.
However, the benefit of the 4=, is that engaging in such an
action will not be punishable.

Examples:

i. Utterance of a statement of kufr (a blasphemous statement)
under duress.

ii. Unlawful murder of a Muslim because one was coerced to
do so.

iii. Unlawful destruction of a Muslim’s belongings because

one was coerced to do so.

Ruling:

It is more rewarding to exercise sabr (patience) and practise on
43l If a person does so and thus loses his life, he will be
rewarded for shunning something haraam and upholding the
& (prohibition) of Rasulullah sallallahu alaihi wasallam.
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The Second Type:

When the 4=, (concession) to commit a haraam action alters
its shar’i status. As a result of the 4=, it is no longer haraam
(it becomes ') for the person who finds himself in such a
situation.

Example:

Consumption of pig-meat, carrion or alcohol due to extreme
hunger and thirst or because one has been coerced to do so.

Ruling:

It is compulsory to practise on this 4=, Refusal to do so is
therefore sinful. A person who loses his life due to such refusal
is classified as a sinner. In fact, he could be regarded as having
committed suicide.

-
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